








GASBS 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


WORTH CAROLINA. 


TS 


DECEMBER TERM, 1840. 


BENJAMIN ROSS & al. ve. HENRY CHRISTMAN & al. 


Where there is any evidence of fraud or imposition in procuring the ex- 
ecution of an instrument as a will, the jurors are at liberty to consider 
the dispositions of property actually made therein, to guide their judg- _ 
ment in making up their verdict. 

Bat where capacity in the testator, formal execution and volition all ap- 
pear, no tribunal can pronounce against a will, because of its disap- 
probation, however strong, of the dispositions made by the testator. 


This was an appeal from the judgment of the Court upon Dec. 1840 
the verdict of a jury, on the trial of an issue, “ Devisavit 
vel non,” tried before Nasu, Judge, at the Fall Term, 1840, 
of Guilford Superior Court of Law. The case was thus 
stated by the Judge: 

Issue of “Devisavit vel non,” to try the validity of George 
Christman’s will. It was admitted that the deceased had 
full capacity to make a will, and that the paper in evidence 
was duly executed under all the forms required by law. But 
for the defendant it was contended that he did not know the 
contents of the paper now propounded as his will; that either 
the will was not written according to his directions, or this 
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Dec. 1840 paper had been fraudulently substituted for the true one. 


Ross et al. 


To sustain this defence, it was proved, that twenty years pre- 
vious thereto a friend of the deceased, one Joseph Gibsen, 


Christman had written for hima will, in which he had given to his 


et al 


wife one half of his property during her life or widowhood, 
to be disposed of at her death as she chose, and the other 
half to his brothers and sisters; and by the widow it was 
proved that her husband had sent for Ross, one of the plain- 
tiffs, to write his will; and that when Ross lefi, she went in- 
to the room, when the deceased handed her a paper and told 
her it was his will, which Ross had written for him, and di- 
rected her to put it into a tin box in his trunk, which she did. 
She then asked him if Ross had read it to him, and he re- 
plied no; that both before and after that time he had told her 
he intended to give her all his property. The will was read — 
to the jury, and its contents largely commented on by the 
defendants’ cousel in support of their defence. On the part 
of the plaintiff it was proved that after the will was written 
by Ross, the old man had several times remarked that his 
will was yet to be executed, and that it must be done. The 
old lady proved this, and that, on the night previous to the 
execution of the will, he was taken very ill, so much so that 
it was thought he would not live till the morning; that he 
then expressed much anxiety as tc having his will executed, 
saying if he died without signing it, it would have no effect. 
Before day light he despatched a messenger for a neighbor, 
William Greeson, who got there before day, to whom the 
old man expressed his regret at raising him up so early, told 
him that he wanted him and another neighbor, Mr. Boon, to 
witness his will, that he had put it off too long already; that 
he then directed his wife to get his will. She went to the - 
trunk and got out a paper. The old man requested witness 
to examine and see if it was a will, ashis wife might have 
made a mistake. ‘The witness looked at the beginning, and 
seeing it in the form of a will, told the old manso. The 
old man executed the will, and after Boon had come, for whom 
he had also sent, he again called for the paper, carefully fold- 
ed it up, so that the witness could see only his name and 
the place where the witnesses were to sign, and said, I ac- 
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knowledge this to be my last will and testament; and, after Dec. 1840 
its attestation, requested his wife to put it back into his trunk, poo 6 a, 
which was done. ‘There was a difference between the wit- y 
nesses as to the time when Ross wrote the will. The old la- oo 
dy said it was about a month before its execution; the sub- ' 
scribing witness said it was twelve or fourteen months before. 
The deceased had been sick for some length of time, and 
was seventy years old. The Court instructed the jury that 
in cases of doubtful capacity, the contents of a will might 
prove important testimony; but since that question did not a- 
rise, a3 capacity was admitted, that the true question before 
them was, whether the testator, at the time he executed the 
paper propounded, knew its contents; that if he did, and with 
such knowledge executed it, intending it to be his will, and 
with the formalities required by Jaw, it was his will; that as 
in this case capacity and due execution were admitted, know- 
ledge of its contents was presumed, unless the party alleging 
the contrary, proved it; that if the defendants had succeeded 
in shewing them that the deceased, at the time of execution, 
did not know the contents of the paper, it was not his will. 
The jury retired, and, coming in for further instruction, en- 
quired of the Court whether, on the question of fraud, they 
were at liberty to take into consideration the contents of the 
paper. The Court instructed them no: that by itself prov- 
ed nothing; for, however absurd and unnatural the disposi- 
tions of the will might be, if, from the evidence in thé case, 
they were satisfied the deceased knew the contents of the pa- 
per, and with that knowledge executed it as his will, intend- 
" ing it so to be, it was his will; and upon that question all the 
evidence given in the case was submitted to them. 
The jury rendered a verdict for the plaintiffs. 'The deten- 
dants’ counsel moved for a new trial on the ground of mis- 
direction by the Court. The new trial was refused and judg- 
ment rendered in favor of the plaintiffs, from which the de- 
fendants appealed to this Court. 


The case was argued by J. 7. Morehead for the plain- 
tiffs, and Winston for the defendants. 
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Dec. 1840 Gaston, Judge. If we are to understand the answer 
Ross et al. 2'¥en by the presiding Judge to the enquiry of the. jury, as 
vy laying down the proposition, that when there is any evi- 
ry dence of fraud or imposition in procuring the execution of 
“an instrument as a will, the contents whereof are unknown 
or misrepresented to the supposed testator, the triers are not 
at liberty to consider the dispositions of property actually 
made therein, we should feel ourselves bound to hold that 
the jury had been misdirected. A conflict between these 
dispositions and the known testamentary intentions of the 
deceased—the repugnance of these dispositions to the claims 
of natural affection or of moral duty—their conferring ma- 
terial benefits on those through whose agency the supposed 
will has been prepared—these, and such as these, are circum- 
stances fit to be considered and weighed in conducting the 
judgment to aproper conclusion. But it is plain, we think, 

that such would not bea fair construction of the answer. 
The instrument itself had been permitted to be read to 
the jury, and the counsel for the caveators allowed to com- 
ment freely upon its dispositions, The jury had then been 
instructed that as the capacity of the deceased to make a 
will, and the formal execution of the instrument as his will 
were not questioned, the only enquiry for them was 
whether the deceased knew the contents of the instru- 
ment, and they were directed, if they should be satis- 
fied that he did not know the contents, to find that it was 
not his will. This instruction was never afterwards with 
drawn, contradicted or modified. When they returned with 
the enquiry, whether they were not at liberty, upon the issue 
submitted to them, to take into consideration the dispositions 
in the will, his honor answered in the negative. But this 
negative was properly qualified and fully axplained by his 
accompanying observations. ‘They were told “that the will 
of itself proved nothing, for, that however absurd and un- 
natural its dispositions might be, yet, if from the evidence 
they were satisfied that the deceased knew the contents of 
the paper, and with that knowledge executed it as his will, 
intending it so to be, it was his will;” and that it was with a 
view “to that question, all the evidence given in the case 





_OF NORTH CAROLINA. 213 


was submitted to them.” ‘Thus explained, it amounted to Dec. 1840 
no more than what must be held to be clear law, that where 
capacity—formal execution—and volition all appear, no tri- 

bunal can pronounce against a will, because of its disap- 
probation, however strong, of the dispositions made by the 

testator. 


Per Curiam. Judgment below affirmed. 


JOHN WALKER vs. BERNARD BAXTER. 


Where, in an action to recover damages for a breach of promise, it ap- 
peared in evidence that a vessel, her tackle &c. had been sold by the 
defendant to the plaintiff, onthe 10th December, 1835; that after the 
great fire in New York, which occurred on the 16th of December in 
that year, some of the vessel’s boats and sails were missing, and were 
supposed to have been destroyed by the fire—and subsequently it was 
agreed between plaintiff and defendant that the defendant should pay 
to the plaintiff “ whatever sum it should require to put the vessel in 
thé same repair and condition in which she was at the time of the sale, 
over and above five hundred dollars: Held that upon this evidence 
the plaintiff could not recover on a count, in which he charged that 
the defendant had made a false representation at the time of the sale, 
and that he had promised to put the vessel &c. in the stale represented, 
over and above the sum of five hundred dollars. 

The court most in every case pronounce whether the evidence offered 
corresponds with the allegations on the record. 

The court ought never to instruct a jury as to the legal effect of ‘suppos- 
ed facts, which the jury cannot find. 


This was an action to recover damages for the breach of 
a parol contract, tried before Nasu, Judge, at Fall Term, 
1838, of New-Hanover Superior Court of Law, where there 
was a verdict for the defendant. The plaintiff’s counsel 
moved for a new trial, on the ground of misdirection by the 
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Dec. 1840 Judge, which motion was overruled, and judgment entered 
“Walker 20% the defendant. The plaintiff appealed. ; 
v The facts of the case, so far as the decision of this court 
Baxter. is concerned, and the ground relied upon by the plaintiff’s 
counsel, are stated in the opinion of the court. 





Strange, with whom was William H. Haywood, argued 


the case for the plaintiff. 
No counsel appeared in this court for the defendant. 


Gaston, Judge. This was an action to recover damages 
for a breach of promise. On the 10th. of December, 1835, 
at Wilmington in this State, the defendant sold and convey- 
ed to the plaintiff the brig Fisher, with her sails, boats, and 
furniture, as she then lay in the city of New York. The 
testimony as to the promise alleged to have been broken 
came from a single witness, who testified, that soon after in- 
telligence reached Wilmington, of the great fire which oc- 
curred at New York on the 16th of that month, and which 
was extensively destructive to houses, shipping and mer- 
chandize, the witness, by the directions of the plaintiff, and 
as his agent, informed the defendant that the boats and sails 
of the brig were missing, the sails supposed to be burnt; 
that the brig was, in other respects, unseaworthy; and that, 
unless the defendant would put her in the condition in 
which she was at the time of the sale, the plaintiff would not 
receive her; and that after different conferences, it was at 
length agreed, that the defendant should pay to the plain- 
tiff whatever sum it might require to put the vessel in the 
same repair and condition, in which she was at the time 
of the sale, over and above the sum of five hundred dollars. 
There was evidence shewing, or tending to shew, that upon 
this agreement the plaintiff made reparations and supplied 
deficiencies to an amount much exceeding $500; and that 
the defendant refused to make any payment therefor. Upon 
the trial, sundry exceptions were taken on the part of the 
plaintiff to the Judge’s instructions, and there having been 
a verdict and judgment for the defendant, the plaintiff ap- 
pealed to this court. 
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Upon the argument here, the plaintiff’s counsel has aban- Dec. 1840 


doned, as untenable, all these exceptions save one, and upon 
that alone the controversy is made to depend. 

There are several counts in the declaration. In one, it is 
charged that, at the time of the-sale, the defendant made 
representations in respect to the soundness of the brig, and 
the completeness of her equipments, which were unfounded 
in fact, and that, afterwards, in consideration thereof, he 
promised to pay to the plaintiff such sum as he should ex- 
pend in putting the brig in the state represented, over and 
above the sum of five hundred dollars. And it is here in- 
sisted that, in relation to this count, the plaintiff had a right 
to require the instruction for which he asked, and which his 
honor refused to give, “that, if the injuries did exist at the 
time of the sale, though they were not known to the defend- 
ant at the time of the promise, the promise, as proved, would 
support the action.” 

We are clearly of a different opinion. Waiving all other 
reasons for refusing to give this instruction, there is one 
which is obvious and conclusive. There was no evidence 
offered of such a promise, as is alleged in the count in ques- 
tion. ‘The sole evidence of any promise, is in regard to re- 
pairs, necessary to replace the brig in the same plight in 
which she was at the time of the sale. And, upon this evi- 
dence, how could the plaintiff require any instruction, which 
would warrant the Jury in finding a verdict for him, in re- 
lation to a different promise? 

It is indeed contended that, as the agreement was wholly 
by parol, the meaning of the parties thereto was a question 
of fact, to be ascertained by the jury, and that the jury might 
have inferred from the evidence that it was not the actual 
state of the brig at the time of the sale, but her supposed or 


Walker 


v 
Baxter. 


represented state, to which the promise referred. If there - 


had been any ambiguity in the language of the witness, or 
in that of the parties, as testified to by him, or if there had 
been any contrariety of evidence in relation to the supposed 
promise, there would have been room for submitting to the 
jury the question of fact, what was the promise of the de- 
fendant. But certainly there is no function of the court 
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Dee. 1840 more incontestable than that of pronouncing, whether the 
~ evidence offered corresponds with the allegations on the re- 


cord. A jury cannot (rightfully) find any disputed fact 
without evidence; and the court ought never to instruct a 
jury, as to the legal effect of supposed facts, which the jury 
cannot find. In the agreement, as stated by the plaintiff’s 
witness, there was no ambiguity. It admitted but of one 
construction. If he were believed, he proved a promise, va- 
riant from that set forth in this count; and if he were not 
believed, there was no evidence of any promise. 


Per Curiam. Judgment below affirmed. 


EDWARD SHAW ws. WILLIAM McFARLANE. 


If two persons are bound by a bond or a judgment for the payment of a 
sum of money, the one is liable at law to the creditor ip the same 
manner and to the same extent as the other, although as between 
themselves they stand as principal and security. 

An agreement for indulgence to the principal does not at law amount to 
satisfaction of the debt; and nothing in pais can discharge an obliga- 
tion or a judgment but performance or satisfaction. 


This suit was commenced by a warrant to recover the ba- 
lance of a former judgment before a justice, obtained by the 
plaintiff against Elisha B. Norfleet and the present defendant 
as his security. An appeal was taken from the judgment of 
the justice on the warrant to the County Court of Hertford, 
and thence to the Superior Court, where the case was tried 
before Pearson, Judge, at March Term, 1839. A verdict 
and judgment were rendered for the plaintiff, and the de- 
fendant appealed to this Court. The facts of the case are 
set forth in the opinion of the Court delivered by the Chief 
Justice. 
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No counsel appeared in this Court for the plaintiff. 
A. Moore for the defendant. 
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Shaw 


Rurrin, Chief Justice. In 1831, one Norfleet and the M’Farlane 


present defendant executed a bond to the plaintiff for $10L 
50 cents, on which a warrant was sued out against both of 
the obligors, on the 27th of May, 1837. On the tst of June 
following, Norfleet, by deed, (to which the plaintiff and one 
Valentine were also parties,) conveyed to Valentine person- 
al property, of value sufficient to discharge the debt and 
costs, upon trust that if Norfleet should not pay the debt be- 
fore the 15th of October following, Valentine should at any 


time thereafter sell the property and discharge the debt. A . 


payment of $50 having been before made, the plaintiff, on 
the 30th of June, 1837, took judgment for the balance due 
on the bond and costs. After the execution of the deed, Nor- 
fleet retained possession of the property, using and disposing 
of itas hisown. In October, he requested the plaintiff to 
have a sale made under the deed, and raise his debt, as he 
said the defendant was uneasy. The plaintiff said he wou'd, 
but nothing was done until after the death of Norfleet, insol- 
vent, in November, 1837, when Valentine sold such effects 
as Norfleet had not consumed or sold, and applied the pro- 
ceeds thereof towards the satisfaction of the plaintiff. There 
was still a balance due on the judgment, for which the pre- 
sent suit was brought. Besides other pleas, the defendant 
pleaded specially, that he was the surety for Norfleet in the 
bond and judgment given thereon, and that the plaintiff, 
without his privity, took the deed of trust, as above men- 
tioned, as a security for his debt, and thereupon agreed to 
give time to the principal until the 15th day of October, 1837, 
for payment, and also had allowed Norfleet to waste and 
convert the property, conveyed by said deed, to his own use; 
whereby the defendant was discharged. 

On the trial, the presiding judge gave his opinion, that the 
facts set forth in the special plea, if true, did not discharge 
the defendant, who did not undertake merely to see that Nor- 
fleet should pay the debt, but, by executing the bond, became 
legally and directly bound therefor, as much so as Norfleet 
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Dec. 1840 himself. Under this advice, the jury found a verdict for the 
Shaw Plaintiff; and from the judgment thereon the defendant ap- 
© pealed. 

M’Farlane Without adverting to the circumstance that the first judg- 
ment was taken against the principal and the surety, after the 
execution of the deed of trust by the former, and the agreement 
of the creditor to indulge, we should concur in the opinion 
of his Honor, regarding the suit as being brought on the o- 
riginal bond, instead of the former judgment. The circum- 
stances, if unanswered, might create an equity, of which 
the defendant might have the benefit in another jurisdiction. 
But a court of law deals only with legal liabilities and legal 

The cases iScharges. ‘There has been but one doctrine held on this 

= =. subject by the Courts of thisState. King vs. Morrison, 2 

Dev, 341, Dev. 341. Binford vs. Alston, 4 Dev. 351. State 

Binford ¥* Bank vs. Locke § al. 4 Dev. 529. If two persons 

Dev. 351 & are bound by a bond or a judgment for the payment of asum 

State Bank : 

vs. Lockeet of money, the one is liable to the creditor in the same man- 

399, cite’ & ner and to the same extent as the other, although as between 

approved, themselves they stand as principal and surety. In respect 
of the creditor, they are joint debtors, fixed with the same 
obligation; and what discharges one, discharges the other— 
and nothing less. An agreement for indulgence to the prin- 
cipal does not amount to satisfaction; and nothing in pais 
can discharge an obligation or a judgment but performance 


or satisfaction. 


Per Curram. Judgment of the Court below affirmed. 








iv 
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Where A., the payee of a bill of exchange, indorsed it to B., and B. to Dec. 1840 


C., and C. then indorsed it ** without recourse to him,” bat not say- 
ing to whom he indorsed it, it then became an indorsement in blank, 
and the bill became payable to bearer; and notwithstanding D. and E. 
afterwards indorsed it in full or specially, yet when it came again to 
C. by delivery, he had a right to demand payment of the bill from any 

' prior indorser. 

C. being the holder of the bill, the Jaw implies, until something be 
shewn to the contrary, that he gave value for it, or came fairly and le- 


gally by it. 


This was an action on the case, tried at Spring Term, 
1840, of Chowan Superior Court of Law, before Pearson, 
Judge. The jury rendered a verdict for the plaintiff, sub- 
ject to the agreement of the parties thatif, upon the law of 
the case, the Judge should be of opinion for the defendant, 
the verdict should be set aside and a nonsuit entered. Upon 
argument the Judge set aside the verdict and ordered a non- 
suit, from which judgment the plaintiff appealed. The fol- 
lowing is the case sent up by the Judge: 

This was an action on the case by the plaintiff as endorsee 
against the defendant as endorser of a bill of exchange. A 
copy of the bill and the several indorsements is sent as a part 
of the case. After the bill was endorsed by the defendant, it 
came to the hands of the plaintiff as endorsee. He endorsed 
it “ without recourse.” It went through several other en- 
dorsements, and was duly protested by the last endorsee, and 
due notice given to the defendant. After this the bill came 
to the possession of the plaintiff, the testimony did not shew 
in what way, before this action was brought. Defendant in- 
sisted that as plaintiff had indorsed “ without recourse,” the 
bare possession of the bill does not entitle him to sue in his 
own name asendorsee. ‘This question was reserved, and, 
under the charge of the Court, the jury returned a verdict 
for the plaintiff. 

Upon the question reserved, the Court was of the opin- 








I 
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Dec. 1840 jon that the plaintiff could not maintain the action. This 


French 


v 
Barney, 


bill could only pass by endorsement; where, however, an en- 
dorsee endorses over, and afterwards takes up the bill, in dis- 
charge of his liability, he is remitted to his former right, and 
may strike out the subsequent endorsements and sue as en- 
dorsee; and the fact of his having possession of the bill raises 
the presumption that he has taken it up in discharge of his 
previous liability. But in this case the endorsement being 
“ without recourse,” repels that presumption, for he was un- 
der no liability; and the possession of the bill simply raises 
a presumption that he is the owner by purchase or otherwise, 
and he stands in the condition of a stranger, who had pur- 
chased the bill without endorsement to himself. It was a- 
greed by the parties that the subsequent endorsements should 
be considered as stricken out, provided the Court thought that 
the action could be maintained. 
Bill and endorsements referred to. 

Exch. $637 5. Edenton, N. C. April 30th, 1836. 

Twelve months after date of this first of exchange (second 
unpaid of same tenor and date) pay to the order of Geo. W. 
Barney, Esq. six hundred and thirty-seven 50-100 dollars, 
for value received, and charge the same to account of 

Your ob’t servts. 
Haveuton & Boorn. 


To Messrs. Haughton, Boardman & Noble, 
New York. 


Accepted. Havecuton, BoarpMan & NosBLe. 
(Endorsed) 
Pay Thos. J. Charlton or order. 

G. W. Barney. 
Pay Rodney French, Esq. or order, 

Tuos. J. Cuar.ron. 


Without recourse to me. 
Ropney FRENCH. 


Geo. Bowen. 
Pay H. E. Hudson, Esq. Cash’r, or order. 
Geo. 8S. Weaver, Cash’r. 
Pay H. Baldwin, Esq. Cash’r, or order. 
H. E. Hupson, Cash’r. 

















OF NORTH CAROLINA. 221 


A. Moore for the plaintiff. Dec. 1840 


— 


Kinney and Heath for the defendant. Doce 





Vv 
Danie, Judge. This was an action by the second en- Barney. 
dorsee against the first endorser of a Bill of Exchange. The 
execution of the bill by the drawer, the acceptance, due de- 
mand and notice were all admitted to be complete. ‘The de- 
fendant, however, contended that as the plaintiff had once 
owned the bill as second endorsee, and had assigned it “ with- 
out recourse,” he could not again obtain a title to it, so as to 
give it in evidence on this declaration, and of this opinion was 
the Judge: because, he said, as the plaintiff had once made a 
restrictive endorsement, and by it had escaped from liability 
on the bill, he could not again obtain a title, so as_to enable 
him to sue on it as endorsee. The Judge said, that when 
an endorsee endorses over, and afterwards takes up the bill 
in discharge of his liability, he is then remitted to his former 
right, and may strike out the subsequent endorsements and 
sue as endorsee, and the fact of his holding the bill raises the 
presumption of his having taken it up in discharge of his 
previous liability; but, in this case, the endorsement by the 
plaintiff being “without recourse” repelled such a presump- 
tion, and he had no title. The same arguments have been 
pressed upon us in this court by the defendant’s counsel. 
But the authorities cited, only shew that an endorser in full, 
who takes up the bill, is remitted to his former title, and may 
strike out his endorsement and sue as endorsee those stand. 
ing before him on the bill. The law presumes that he has 
given value for it, therefore will permit him to strike out the 
names of persons, who apparently own and have the legal 
title to it. But the restrictive endorsement of French in this aps 
case was in blank; it directed payment to be made to no par- ball opectol 
ticular person, firm or corporatiun, which is necessary to o in full, it 
make an endorsement special or in full. The next endorse- payment to 
ment was also in blank. The bill, after it was so endorsed in hod 
blank, assumed the character, and had the effect thereafter of ee 
a bill payable to bearer. Chitty on Bills 136. Byles on corporati’n. 
Bills 84. Peacock v. Hodges, Douglass 633. Francis v. 
Mott, Doug. 612. The two first and two last endorsements 
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Dec. 1840 being special or in full, did not prevent the bill assuming 
“French the character of a bill payable to bearer, after it had been 
vy __ once endorsed in blank, Smith v. Clarke, 1 Esp. Rep. 180. 
Barney. Holmes v. Hooper, Bay. Rep. 158—Chitty on Bills 136; for 
A bill once it then became payable to bearer as against the drawer, the 


endorsed in 


ee be- acceptor, the payee, the blank endorser, and all endorsers be- 
able to fore him. Byles on Bills 85. The bill passed as currency 
} of an in the market, and French had as much right to purchase it 


bos ait pie any body else. He being the holder, the law implies, un- 
or endors-til something be’shewn to the contrary, that he gave value 
_ for it, or rather came fairly and legally by it. Byles on 
Bills 60—3 Kent’s Com. 77. The plaintiff had therefore 
acquired a legal title to the bill by delivery. The restric- 
tive endorsement by French did not break the chain of title. 
The idea of the Judge that French must have been once li- 
able, as endorser on the bill, and that he must have taken it 
up in consequence of that liability, before he could gain a 
title to sue on it, we think is erroneous. He, being implied- 
ly the bona fide holder, had a right to strike out all the en- 
dorsements below that to himself, and declare as the second 


endorsee. Smith v. Clarke, 1 Esp. Rep. 180. 


Per Curiam. Judgment of non-suit set aside, and judg- 
ment rendered for the plaintiff on the verdict. 
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DEN ON DEMISE OF ALFRED S. BARROW ws, PENELOPE 
ARRENTON. 


A writ from a court, commanding the Sheriff to summon A. and B., Dec. 1840 


heirs of C., deceased, to be and appear d&c., “* then and there to shew 
cause, if any, why D. shant have judgment against the lands of said 
deceased, in the hands of his said heirs, for $150, besides interest and 
costs,” is notsuch a scire faciae as is required by the act of 1784, 
subjecting the real estate of a deceased person to the payment of his 
debts, (Rev. St. c. 63, s. 1,) though a debt may have been previously 
established against the administrator, the plea of fully administered 
found in his favor, judgment signed, ard an award of sci. fa. against 
the heirs. 

Such a writ does not set forth nor refer to a judgment previously render- 
ed in any action for any person, and of course does not call on the 
heir3 to shew cause why execution on that judgment shall not issue 
against the lands descended to them. 


Where, upon the return of such a writ, judgment by detault was entered 
upon the record, and an award of execution against the lands in the 
hands of the heirs, he/d that the judgment was a nullity, and that the 
purchaser at a sheriff’s sale, under an execution issuing upon it, ac- 
quired no title. 


This was an action of ejectment, brought to the Fall 
Term, 1839, of Perquimons Superior Court of Law, and 
tried at Fall Term, 1840, before Barrie, Judge. The fol- 
lowing is the case made up by the Judge: 

The lessor of the plaintiff, after proving the defendant to 
be in possession of the premises described in the declaration, 
produced in evidence the deed of the sheriff to him for lots 
No. 2 and 3, the premises in question; then two judgments 
against one William Arrenton’s administrator, with a find- 
ing of fully administered in favor of the administrator; an 
order for scire facias to issue against said Arrenton’s heirs; 
instruments alleged to be sci. fa’s, against the said heirs— 
judgments pursuant to sci. fa’s, and venditioni exrponas’s, 
under which the lessor purchased. The lessor shewed the 
will of Ambrose Knox, devising the lands in question with 
other lands to the children of John and Parthenia Wyatt, in 
the division of which among the children lot No. 2 was 
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Dec. 1840drawn by Mary Wyatt, and lot No. 3 by Ambrose K. Wy- 
“Barrow 2tt; the death of Mary Wyatt, leaving Ambrose K. Wyatt 
v __herheir at law; a judgment against Ambrose Wyatt's admin- 
Arrenton. istrator, with a finding of fully administered in favor ot the 
administrator; an order for a sei. fa. against the heirs and 
devisees of the said Ambrose; instruments alleged to be sci. 

Ja’s against said heirs and devisees; judgment pursuant 
thereto; venditioni exponas’s, and the Sheriff’s deed to 

Hugh Wyatt; a deed trom Hugh Wyatt to Charles Arrens 

ton, Charies Arrenton’s death without children, intestate; a 
judgment in favor of William Arrenton against his adminis- 

trator, with a finding of fully administered in favor of the 
administrator; an order for sci. fa. against the heirs of the 

said Charles, of whom the said William was one; itstru- 

ments alleged to be sci. fa’s; judgment pursuant thereto; 
venditioni erponas and Sheriff’s deed to Charles and James 
Arrenton, which the plaintiff alleged was frandulent and 

void as to William Arrenton’s creditors, becatise the pur- 

chase money, as he alleged, was paid by William Arrrenton. 

The defendant’s counsel objected that the instruments al- 
leged to be sci. fa’s could not be taken as such, and that the 
entries of judgments pursuant thereto were void as judg- 
ments; and that therefore the deeds from the different sher- 
iffs, through which the plaintiff’s lessor deduced Lis title, 
were inoperative; and further, that the judgment in favor of 
William Arrenton against the heirs of Charles Arrenton, ot 
whom he was one, was void, on account of the same person 
being both plaintiff and defendant, and that in both accounts 
the plaintiff’s lessor could not make out a title, and plaintiff 
must be nonsuited. 

The court was of opinion that the instruments offered as 
sci. fa’s could not be received as such; that they were sub- 
stantially defective in not reciting any judgment; that the 
heirs could derive no information from them as to the pur- 
pose for which they were summoned into court; and that as 
the judgments were entered up pursuant to the sci. fa’s, with- 
out the appearance of the heirs in court, they were the same 
as if no process had been served on the heirs, and were there- 
fore void; and that as the act of Assembly required sci. fa’s 
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to be issued against the heirs, before the court could make Dee. 1840 
any order to sell the lands; the purchaser acquired no title by >, arrow 


his purchase under the venditioni erponas. 





In submission to this opinion, the plaintiff submitted to a Arrenton. 


judgment of nonsuit, from which he appealed to the Su- 
preme Court. 

Copy of one of the instruments alleged to be a Sci. Fa. 

State of North Carolina 
To the Sheriff of Perquimons County, greeting: 

You are hereby commanded to summon Mary White of 
full age, Parthenia Arrenton and Penelope Arrenton, towhom 
John Wood is guardian, and Charles Arrenton to whom Jo- 
nathan H. Jacocks is guardian, heirs at law of William Ar- 
renton deceased, personally to be and appear before the jus- 
tices of the County Court of Pleas and Quarter Sessions at 
the next Court to beheld for the county of Perquimons, at 
the Court House in Hertford, on the second Monday in Au- 
gust next, then and there to shew cause, if any, why Tho- 
mas Long shant have judgment against the lands of said de- 
ceased in the hands of his said heirs for $150, besides inte- 
rest and costs; and this you shall in no wise omit under the 
penalty by law enjoined. Witness Johm Wood, Clerk of 
the said Court, at Hertford the 2d Monday of May, in the 
60th year of our independence, 1836. 


Issued the 27th of May, 1836. 
(Signed) | Joun Woop, Cl’k. 
Returned, Executed. N. Bacrey, Sh’ff. 


The other sci. facias’s were in the same form. In the 
last case mentioned, of 'T. Long vs. Arrenton’s heirs, a ver- 
dict and judgment, at May Term, 1836, had been rendered 
against the administrator as follows: 

Jury impannelled and sworn say there is no payment nor 
set off—value of the obligation $150, and assess the plain- 
tiff ’s damages in interest to $18. They further find the de- 
fendant has fully administered and has no assets. By the 
Court judgment for $168. Issue sci. fa. vs. the heirs. On 
the return of the sci. fa. to August Term, 1836, “ judgment 
pursuant to sci, fa., and on motion, ordered that exeeution 
issue, and that the Clerk endorse thereon that the Sheriff 

3 : 
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Dec. 1840 will only sell the interest of the heirs, who are of full age, 
rowan in the lands of William and James Arrenton, dec’d, and for- 


vy _ bearasto the infant heirs—stay execution 12 mos. as to 
Arrenton. them.” 








Badger for the plaintiff. 
Kinney and A. Moore for the defendant. 


Gaston, Judge. It was necessary for the plaintiff’s ies- 
sor, in order to establish a title to the land in controversy, to 
shew that under his purchase at Sheriff’s sale he had acquir- 
ed the interest therein which had descended from William 
Arrenton to his heirs at law. According to the settled law 
of this State, the Sheriff’s sale did not transfer that estate, 
unless there was a judgment, or order of court, warranting 
the execution under which the land was sold. 

The abstract from the records, in relation to the supposed 
judgment and the proceedings upon it, is not as full as we 
could desire. Especially we could wish that the execution 
itself had been set forth at length. But as we have no means 
of making the case more full than it appears upon the trans- 
cript, we have proceeded to consider it such as we understand 
it to be. : 

It appears from the records of Perquimons County Court 
that there was an action there pending, instituted by one 
Thomas Long against the administrator of William Arren- 
ton, in which action the defendant had pleaded “ payment 
and set off and fully administered,” at the May Term, 1836, 
of the said court; that on the pleas of payment and set off, 
the jury found for the plaintiff; and on that of fully admin- 
istered, returned a verdict for the defendant: whereupon the 
plaintiff had judgment for $168 and his costs of suit, to be 
taxed by the Clerk, and prayed for a scire facias to be award- 
ed against the heirs. From the said May Term there issued 
to the succeeding August Term a writ, alleged to be a scire 
facias, commanding the Sheriff to summon the persons 
therein named, and styled “ the heirs at law of William Ar- 
renton,” (some of them described as infants, and sued by 
guardians therein named,) personally to be and appear be- 


| 
; 
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fore the next term of the said court, “ to shew cause why Dec. 1840 
Thomas Long shall not have judgment against the lands of a 
said deceased in the hands of his said heirs for $150 besides. y 
interest and costs.” The Sheriff returned this writ executed, Arrenton. 
and thereupon, at the August Term, 1836, there is this en- 
try on the docket of the court: “ Judgment pursuant to sci. 
fa., and on motion, ordered that execution issue, and that the 
Clerk endorse thereon that the Sheriff will only sell the in- 
terest of the heirs of full age in the lands of William and 
James Arrenton deceased, and forbear as to the infant heirs; 
stay execution twelve months as to them.” From August 
Term there issued an execution, commanding the Sheriff of 
the lands of William Arrenton, descended to his heirs at law 
(naming them) to cause to be made the sum of $168 and 
costs of suit which Thomas Long had recently recov- 
ered in said court, and also his costs expended on the sci- 
re facias against the said heirs;.and under this execution, 
the Sheriff sold and conveyed to the plaintiff’s lessor the land 
in controversy. 

It is evident that the judicial proceedings referred to were 
attempted to be fashioned after the model of those prescrib- 
ed in our act of 1784, (see Revised Code, c. 226, 1 Rev. 
St. c. 63,) but the attempt has been awkward and unsuc- 
cessful. The Stat. of 5 Geo.2c. 7, had made lands in the 
colonies liable to, and chargeable with, all just debts, and 
declared them assets for the satisfaction thereof, in like man- 
ner as real estates were, by the laws of England, liable for 
debts due by specialty; and had also enacted that they should 
be subject to the like remedies and process for seizing and 
selling the same for the satisfaction of such debts, as person- 
al estates in the colonies were liable to for seizure and sale. 
In fartherance of the objects of this statute, our Legislature 
in 1777, (see Revised Code 1777, c. 115, s. 29,) enacted that 
process which theretofore issued against gocds and chattels 
should issue against goods and chattels, lands and tene- 
ments; and that upon such process it should be the duty of 
the Sheriff to levy upon lands and tenements, if a sufficien- 
cy of goods and chattels could not be had to answer the exi- 
gency of the writ. But until the act of 1784, there was no 
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Dec. 1840 Jezislative provision, by which, on the decease of a debtor 
‘Barrow DY Simple contract, his lands, which, by the statute of George 
v ___ the Second, had been rendered liable forthe satisfaction of 
Arrenton. such debt, were to be pursued by the creditor. That act, af- 
ter reciting that doubts were entertained whether the lands 

of deceased debtors, in the hands of their heirs or devisees, 
should be subject to the payment of debts upon judgments a- 
gainst executors or administrators, in order to remove such 
doubts thereafter, and to direct the mode of proceeding in 

such cases, enacted that when in an action at Jaw an execu- 

tor or administrator should plead fully administered, no as- 

sets, or not sufficient assets to satisfy the plaintiff’s demand, 

and such plea should be found in favor of the defendant, the 
plaintiff might proceed to ascertain his demand and sign 
judgment; but, before taking out execution against the real 
estate of the deceased debtor, a writ or writs of scire facias 
should issue, summoning the heirs or devisees of such debt- ! 

or toshew cause wherefore execution should not issue a- 
gainst the real estate for the amount of such judgment, or so 
much thereof as the personal assets were not sufficient to dis- 
charge; and that if judgment should pass against the heirs 

or devisees, or any of them, execution should issue against 

the lands of the deceased debtor in their hands. Since this 

act, therefore, whatever doubts might have been entertained 
before, the law is positive that the lands of a deceased debtor 

in the hands of his heirs cannot be sold, upon a judgment ob- 
tained against an executor oradministrator, until after a sci. fa. 

shall issue to the heirs to shew cause, if any they have, why 
execution of said judgment shall not issue against the lands. 
Now, with every disposition to view indulgently defects 

and errors of form in judicial proceedings, and especially in 
those which are had in the County Courts, we must hold 

that the writ, which is here relied on as a scire facias un- 

der the act of 1784, is fatally defective, and cannot be treat- 

ed as such. It does not set torth nor refer toa judgment pre- 
viously rendered, in any action for any person, and of course 

does not call on the heirs to shew cause why execution upon 

that judgment shall not issue against the lands descended to 
them. It does not purport to be connected with any antece- 

















OF NORTH CAROLINA. 


dent proceedings whatever, had in that court or in any Dec. 1840 


court; and we are unable to trace a connection between 
the writ and the former proceedings in that court, except 


such as may be inferred from the identity of name of the Atrenton. 


plaintiff in those proceedings and the plaintiff in the writ, 
and from the circumstance that those proceedings were had 
against the administrator of the same person, whose heirs 
are by the writ directed to be summoned. ‘The writ is an o- 
riginal process, of a very singular character indeed, calling 
on the heirs of William Arrenton to answer to a demand for 
$150 of Thomas Leng, which isno way described, but is 
sought to be converted into a judgment against the lands to 
them descended; and is not a judicial process founded upon 
a matter of record or matter incidental thereto, in order to 
further and accomplish the end and object of the record, by 
insuring its effectual operation. It would violate principle 
to regard this as a scire facias under the act of 1784. 

But it is argued that it is immaterial how defective the 
scire facias may be, if a judgment or order of court of 
competent authority has been made, after notice to the par- 
ties interested, awarding the execution which did issue. Sup- 
pose this position be conceded, will the case of the plaintiff 
be helped? He must produce some judgment or order of the 
court warranting that execution. What is it? What pur- 
ports to be the judgment? “Judgment pursuant to sci. fa.” 
is per se anullity. ‘To give it any meaning, we are obliged 
to recur to what is understood to be the scire facias referred 
to, and by a liberal aid of this we may perhaps make out 
that “'Thomas Long has judgment against the lands of Wil- 
liam Arrenton, deceased, in the hands of his heirs for one 
hundred and fifty dollars besides interest and costs.” What 
would be the meaning and legal effect of a judgment ren- 
dered in those terms, and what kind of process might law- 
fully issue to enforce it, are enquiries perhaps not easily an- 
swered, and, at all events, unnecessary to be now considered. 
For it is very clear that the execution which issued, did not 
correspond with, and therefore was not, an execution to en- 
force this supposed judgment or award. It is an execution to 
make of the lands descended to the heirs of Wm. Arrenton, the 
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sum of one hundred and sixty-eight dollars, and the costs 
of suit taxed by the clerk in the suit, which Thomas Long 
recovered against the estate of William Arrenton in the ac- 
tion brought by him against the administrator of the said 
William, and the costs of the scire facias sued out against 
the heirs thereon. ‘There was indeed such a judgment re- 
covered as is recited in the execution; but, unfortunately for 
the title of the lessor of the plaintiff, there was no scire fa- 
cias against the heirs previously to the suing out of such 
execution thereon. ‘There was, therefore, no judgment or 
order of court, in law, warranting that execution. 


Per Curiam. Judgment of the Superior Court affirmed 
with costs. 


JAMES R. WOOD ws. REDDICK DEEN. 


The fact of the insolvency of a debtor, from the time his debt became 
due, is proper evidence to be submitted to a jury, and estimated by 
them in considering whether the presumption of payment of a bond, 
under the act of 1826, (1 Rev. Stat. c. 65, s. 13,) is rebutted. 

This answer to the presumption will be more or less forcible, according 
to the nature and degree of the insolvency. 


This was an action of debt on a bond, payable to the 
plaintiff, and executed by the defendant, for the sum of two 
hundred and fifty-five dollars fifty cents, bearing date the 
Sth day of January, 1823, and payable the Ist day of Janu- 
ary following.. The suit was instituted in Anson Superior 
Court of Law, on the 16th day of August, 1838, The de- 
fendant relied upon tke plea of payment, supported by the 
presumption, arising under the act of 1826, from lapse of 
time. ‘To rebut this presumption, the plaintiff offered evi- 
dence of the defendant’s being in insolvent circumstances, 
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though no evidence was offered of his having taken the Dec. 1840 


benefit of any act of insolvency; and no other fact or cir- 
cumstance was offered in evidence by the plaintiff to rebut 
the presumption. His honor, Judge Serrue, charged the 
jury that if they believed the defendant to have been in in- 
solvent circumstances at the time the bond became due, and 
to have continued so ever since, and that the plaintiff had, 
for that reason, forborne to sue, they might find that it rebut- 
ted the presumption, which they were bound to make from 
the lapse of time unexplained, that the bond had been paid. 

The jury found a verdict for the plaintiff. A new trial 
was moved for by the defendant and refused, and a judgment 
rendered for the plaintiff, from which the defendant appeal- 
ed to the Supreme Court. 


Mendenhall for the plaintiff. 
Strange and Winston for the defendant. 


Rurrin, Chief Justice. The point raised in this case, is 
one of those raised and decided in McKinder v. Littlejohn 
at the last term. Our opinion then agrees with that of his 
Honor, now under revision. It is founded on the natural in- 
ference that a man has not done that, which, it appears, he 
was not able todo. The inference from insolvency will, in- 
deed, be more or less forcible, according to its notoriety and 
duration, and the degree or hopelessness of it, if the expres- 
sion may be allowed. Suppose it to be proved that the debt- 
or was discharged on his oath of insolvency before the debt 
fell due, and that ever since he had been a beggar in the 
street, or a pauper on the parish; the conclusion would be 
so morally and obviously certain, that there could be no 
danger in telling the jury that there could not be a presump- 
tion of payment in such a case. Noone ought to be requir- 
ed to commit the folly of suing.a beggar. ‘The facts here 
are indeed not so strong. But they partake of the same na- 
ture, and are therefore fit for the consideration of the jury, 
as tending to satisfy them that, in fact and truth, the debt 
was never paid. In that way only was the evidence left to 
the jury in this case. They may have erred in the conclu- 
sion of fact drawn by them. But that is not for our consid- 
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Dec. 1840 eration. The fact, that the debt was or was not paid, was 


the material enquiry, and to that enquiry this evidence was 


in reason, and we think in law, relevant. 
Per Curtam. Judgment of the Superior Court affirmed. 


JAMES D. BRIDGERS ve. MALCOLM PURCELL & al. 


Where a petition, under the Acts of Assembly relating to damages sus- 
tained by the erection of pubtic water mills, alleged “ that by the erec- 
tion of the mill 30 or 40 acres of his land were overflowed, and that 
by the said overflowing, the healthfulness of his plantation on which he 
residesis greatly deteriorated, the overflowing extending to within 300 
yards of his dwelling house,” the plaintiff is only entitled to recover 
damages for the injary done by inundating his own lands, not for an 
injury to the health of his family by other parts of the mill pond.— 
The plaintiff must state in his petition in what respect he was injured, 
and his proofs cannot go beyond his allegations. 

The proceedings under such a petition being in a court of law, where 
viva vace testimony is always preferred, the party has a right to have 
the attendance of his witnesses taxed in the bill of costs, 

The jury having assessed in this case but one dollar damages, the court 
did right in giving’ the plaintiff no more costs than damages under the 
act of 1833. 


This was a petition, filed at May Term, 1834, of Robe- 
son County Court, by the plaintiff, to recover damages for 
injuries, which he alleged he had sustained by the erection 
of a water mill by the defendants, the proceeding being un- 
der the acts of Assembly giving a remedy by petition to those, 
who had been injured by the erection of a mill. The inju- 
ry complained of was “that thirty or forty acres of the plain- 
tiff’s land were overflowed; that by the said overflowing, 
the plaintiff was not only deprived of the 30 or 40 acres so 
inundated, but that the healthiness of his plantation, on 
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which he resided, was greatly deteriorated thereby.” ‘The Dec. 1840 
case was tried in the County Court, and thence there was ‘5 cidgers 
an appeal to the Superior Court. A verdict and judgment vy 
were here rendered in favor of the plaintiff, from which he, Feel! ¢ 
being dissatisfied, appealed to the Supreme Court, where a 
‘ new trial was granted at June Term, 1836, (see 1 Dev. & 
Bat. Rep. 492.) It again came on for trial at Robeson Su. 
perior Court, Fall Term, 1840, before his honor Jadge Set- 
TLE. On the trial, the defendant’s counsel requested the 
judge to charge the jury, that although they might be satis- 
fied that the defendant’s pond overflowed a portion of the 
plaintiff’s land, and thé effect of the whole pond hhad been 
injurious to the health of the plaintiff and his family, yet 
that the plaintiff could recover for only that portion of in- 
jury to his health and that of his family, which resulted 
from overflowing his own land. The plaintiff’s coutisel 
then interposed and requested his honor to charge, that if thie 
jury should assess any damages for overflowing the plain- 
tiff’s land, and should think that the effect of the defendant’s 
pond as a whole was injurious to the health of the plaintiff 
and his family, they should assess damages for the whole a- 
mount of such injury. His honor declined adopting the 
suggestion of either counsel, but told the jury if they were 
satisfied by the testimony, that the defendant, by the erec- 
tion of his mill-dam, or by continuing it after he became the 
owner of the mill, although the dam had been erected by . 
one under whom he claimed, had inundated any part of thé 
plaintiff’s land, that the plaintiff was entitled to recover such 
damages as they thought he had sustained by having his 
land inundated. And if they thought that the defendant, 
by so covering the land of the plaintiff, had rendered his 
plantation unhealthy or uncomfortable, they should give thé 
plaintiff damages for that mjury. 
The jury found a verdict for the plaintiff, and assessed 
his damages at one dollar a year for five years. 
A new trial on account of misdirection by the court was 
moved for and refused. 
The defendant then moved, first that in the taxation of 
costs, the plaintiff should not be allowed for the personal at- 
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Dec. 1840 tendance of his witnesses, as, the proceeding being by peti- 
Bridgers tion, his testimony should have been presented on paper or 
y by depositions, which motion was overruled. The defend- 
Purcell etant then moved that the plaintiff, in the taxation of costs, be 
“ allowed no more costs than damages, which was accordingly 
directed by the court; and that, as to the balance of the 
costs, each party should pay his own costs. Judgment hav- 
in been rendered according to the finding of the jury, and 
the opinion of the court as to the costs, the plaintiff appeal- 
ed to the Supreme Court. 
Strange for the plaintiff. 
No counsel appeared for defendant. 








Dantet, Judge. The act of Assembly requires, in cases 
of this kind, that the plaintiff should set forth in his petition 
“in what respect he is injured by the erection of said mill.” 
This petition states the plaintiff’s injury as follows: “ By 
reason of the erection and continuance of said mill by de- 
fendant, about thirty or forty acres of land, belonging to 
your petitioner, are inundated and overflowed with water: 
that by the said overflowing your petitioner is not only de- 
prived of the thirty or forty acres so inundated, but that the 
healthiness of his plantation, on which he resides, is greatly 
deteriorated thereby, the overflowing extending to within 300 
yards of his dwelling house.” On the trial, the plaintiff’s 
counsel prayed the court to charge the jury, that in assess- 
ing damages for overflowing the plaintiff’s land, if the effect 
of the defendant’s mill pond as a whole was injurious to the 
health of the plaintiff or his family, they should assess their 
damages for the whole amount of such injury. The Judge 
declined to instruct the jury as prayed for; but he charged 
them thus: “that, if the defendant’s mill pond had inundat- 
ed any part of the petitioner’s lands, he was entitled to re- 
cover such damages as he had sustained by having his lands 
inundated, and that, if they thought the defendant by so 
covering the land of the petitioner, had rendered his plan- 
tation unhealthy or uncomfortable, they should give him 
damages for that injury.” We are now asked whether this 
charge was correct. We answer, in our opinion it was not 
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erroneous. We think that the plaintiff had no right to de- Dec. 1840 


mand damages for injuries, of which he had not stated in |. 
his petition, “in what respect they had arisen.” His pro- 


bata should correspond with his allegata; and his damages } — et 


should be the result of that correspondence. It is unneces-™ 
sary to say, whether the prayer of the plaintiff’s counsel 
should or should not have been complied with, if his peti- 
tion had contained an allegation, sufficiently broad to have 
embraced evidence of an injury ef such a description as that 
spoken of. 

Secondly, the defendant insisted that the tickets of the plain- 
tiff’s witnesses should not be taxed in the bill of costs: he said 
that the testimony should have been taken by way of depo- 
sitions. We think that the objection was correctly overrul- 
ed. The proceedings were at law, where viva voce testimo- 
ny is never dispensed with if it can be obtained. 

Thirdly, the jury assessed the plaintiff’s damages to one 
dollar. The court, in rendering judgment, gave the plain- 
tiff no more costs than damages, ‘This we thing was right 
and proper by force of the act of Assembly, passed in 1833. 
The petition was filed at May sessions, 1834. 'The Legisla- 
ture, at its session of 1834, passed an act amending the act 
of 1833; but it was done to obviate a supposed difficulty, 
which might arise on the construction of the first act. We 
are of the opinion, however, that the intention of the Legis- 
lature in 1833 is fairly to be seen from that act, that if the 
plaintiff should fail to recover five dollars damages, he 
should have no more costs than damages. Upon the whole 
case, therefore, we are of the opinion that the judgment must 
be affirmed. 


Per Curiam. Judgment of the guperior Court affirmed. 
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ISAIAH H. SPENCER & al. os. MILES WHITE. 


When goods are shipped on board of a vessel, to be carried for freight, 
the master of the vessel, on his arrival at the port of delivery, has a 
right to retain the goods until the freight is paid by the consignee. 

Bat yet if he delivers the goods to the consignee, without receiving the 
treight, the shipper of the goods, if he is also the owner, and the con- 
signee merely his agent, is liable for the freight, notwithstanding the 
common clause in the bill of landing “ to be delivered to the consignee 
or his assigns, he or they paying freight for the same.” 


This was an action of assumpsit brought to Spring Term, 
1838, of Hyde Superior Court of Law, and tried at Fall 
Term, 1840, before his honor Judge Dick. There was a 
verdict and judgment in favor of the plaintiff, and the de- 
fendant appealed to the Supreme Court. The facts of the 
ease are fully set forth in the opinion delivered by the court. 


No counsel appeared for either party in this court. 


Rurrin, Chief Justice. "The defendant shipped on board 
of a vessel, belonging to the plaintiffs, and then lying at 
Elizabeth City, a cargo of Corn; for which the Captain 
signed bills of lading, expressing that the cargo was “ to be 
delivered to John Williams, at Charleston, in South Caroli- 
na, or to his assigns, he or they paying freight for the same.” 
The consignee received the cargo, and paid the freight, ex- 
cept the sum of one hundred dollars, and for that balance 
this action was brought, 

For the purpose of shewing that balance to be due, the 
plaintiff read the deposition of Williams, the consignee, who 
stated that he was the agent of the defendant, and so inform- 
ed the master, when settling for the freight; and that he 
withheld the sum of one hundred dollars on account of the 
damaged state of part of the corn, and referred the master 
to the defendant for the final adjustment of the difference on 
that point. The witness further stated “that the damage 
did not arise from stress of weather or the insufficiency of 
the vessel, but from her having had a long passage, and 
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from the heat of the stove in the cabin, as he, the witness, Dec. 1840 


sO 


thought.” Seen 
The plaintiffs then offered to prove by other witnesses > al. 


that the damage did arise from stress of weather, and not wales 
from the heat of the stove in the cabin. To this evidence ; 
the defendant objected, as an attempt of the plaintiff to dis- 
credit his own witness. But it was admitted by the court. 

The counsel for the defendant then moved for a nonsuit, 
because, upon the bill of lading, the consignee was primari- 
ly liable. But the court overruled the motion; and there 
was a verdict for the plaintiffs, and from the judgment there- 
on the defendant appealed to this court. 

Although we are without any reported adjudication of 
our own upon the point before us, yet it is not new Lor un- 
settled in those courts, in which the consideration of com- 
mercial contracts is of frequent occurence. We find that 
in England this stipulation in a bill of lading has a fixed 
construction, opposed to that contended for by the defendant. 

The clause “ he, the consignee, paying freight,” is admit- 
ted by every one to give the master a right to retain the car- 
zo, until the freight be paid. But it has never been suppos- 
ed, that, by the delivery before payment, the freight was for- 
feited, so that it could be recovered from no person. On the 
contrary, the freight is wages earned, and may be recovered 
from any person, who may have promised to pay it, or for 
whom the service was, in legal contemplation, performed 
and against whom, therefore, the law implies a promise to Generally a 
pay. Generally, it may be laid down, that the consignee, byb by 7 
receiving the goods, becomes bound for the freight; for ben sede, be- 
sides that he has the fund with which to make the payment, fomes lis- 
he is justly chargeable upon the ground that, as by the bill freight. 
of lading he could demand the goods only on the condition 
of paying the freight, it is to be implied that he was permit- But it 


ted to receive them only upon his promise to pay it. To this, not so, 
it seems, an exception has been admitted, Ward v. Felton, yi" pe 


1 East. 507, that if the consignee be only the agent of the gent of the 


consignor, and be known to the master to be but agent, yand a that 
ct is 


he does not make himself debtor for the freight by accepting ,nown to 
the consignment. If that case be law, it appears to be deci- the maser. 
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Spencer gent, and without any interest in himself, and refused to pay 


et al. 
v 
White. 


this part of the freight; and there is no complaint that he 
did not account to the defendant for the whole cargo, deduct- 
ing only the freight he actually paid. But supposing the 
consignee to have become bound by receiving the cargo, still 
the question remains whether the shipper also be not liable, 
either under the express provisions of the charter party, or 
(which is our case) as the owner of the cargo. And it seems 
to be undoubted law at this day that he is thus liable, though 
formerly it was thought otherwise, and for reasons of much 
weight. 

It is obvious that, in many cases, the shipper has an inte- 
rest in the freight being paid by the consignee. He may pre- 
fer the payment being made at the port of delivery, rather 
than at home, on account of theexchange. He may prefer 
italso for the reason, that he thereby gets so much of the 
proceeds of his cargo promptly out of the hands of the con- 
signee, freed from further risk of his failure or not account- 
ing faithfully; so that he would at Jeast save the freight, tho’ 
he might lose the rest of his adventure. Hence it might well 
seem that, while this clause of the contract authorised the 
master, for the benefit of his owner, to retain the goods until 
the freight was paid, it also, for the benefit of the shipper, 
imposed on him the obligation to do so. It is not, therefore, 
surprising that it should at one time have been held by an 
eminent Judge, Lord Kenyon, in Penrose & al. v. Wilkes, 
stated by Lord Ettensoroveu in Shepard v. De Ber- 
nales, 13 East. 570, that the master delivered the goods at 
the peril of losing the freight, if he could not get it from 
the consignee. Butin that opinion he was not sustained 
by the Court of King’s Bench, which held that the charter- 
er was liable for freight, notwitstanding the delivery of the 
cargo tothe consignee. That decision was followed by a 
similar one in Tapley v. Martins, 8 Term R. 451, in the 
same court, and also in Christy v. Row, 1 Taunt. 300, in 
the Common Pleas. But the whole subject was again and 
finally considered in the case just mentioned of Shepard v. 
De Bernales. It was there admitted that the question turn- 
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ed on this, whether this clause was introduced into the bill of Dec. 1840 
lading for the security of both parties, the ship owner and the Spenser 
merchant, or for that of the ship owner only; and it was deter- et al. 
mined that the latter was the trueconstruction. It followed white. 
that, although the master had an option to insist on getting 

the freight at the port of delivery and before he parted from 

the goods, yet he might waive a provision, introduced exclu- 

sively for the owner’s advantage, and that, without preju- 

dice to his recourse against the shippers. In the most com- 
mercial part of our own country, the same doctrine prevails; — 

at least to the extent of determining thiscase. In Bosher v. 
Hoven, 17 Johns. R. 237, it was held that, although the con- 

signor is not liable for the freight of goods, shipped on ac- 

count of the consignee, yet he is liable for those owned by 
himself and shipped on his own account, notwithstanding 


the bill of lading had the common clause, and the master 
delivered the goods without obtaining payment from the con- 
signee. 

Upon the question of evidence there is no doubt. The 
objection is entirely unfounded. There was no attempt to 
discredit the witness. A party may prove that the fact is not A party 
as it is stated to be by one of his witnesses; for that is mere- fo qrr’re 
ly shewing a mistake, to which the best men are liable. But he different 
in this case the witness did not even profess to state the fact, one of his 
as of his knowledge, but gave only an opinion. Then di-teses has 
rect evidence was offered, to shew the fact to have been, in puted it to 
reality, different from what the first witness said he thought is not dis- 
or supposed it to have been; which is perfectly consistent his witess. 
with the integrity of the witness. 





Per Curitam. Judgment of the Superior Court affirmed. 
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A master is not liable for an actual trespass, which his servant may com 
mit, without his previous command or subsequent assent; bat he is li+ 
able in an action on the case for the tortious acts, negligence or unskil- 
falness of a servant, acting in the prosecution of his service, or in the 
exercise of the authority he has given him, though not under his im- 
mediate direction. 

‘ To this case, which was for wrongfully and negligently permitting the 
plaintiff’s slave to pass in the defendant’s stage coach, without thé 
permission of the plaintiff, whereby the slate escaped and was Jost 
for some time to the plaintiff, and she was put to great expense, &¢- 
and where the evidence was that the defendant’s drivers and stage a- 
gents were guilty of gross negligence in taking the slave beyond Sa- 

Jisbury, where her pretended pass was atan end, and permitting her 

to travel in defendant’s stages to Virginia, whereby the slave was lost ‘ 
to the plaintiff, Held by the Court that the defendant was liable for the 
injury. 


This was an action on the ease, tried before his honor 
Judge Pearson, at August Term, 1849; of Cabarrus Supe- 
rior Court of Law, for carrying a slave out of the State. It 
was admitted that the defendant and others were owners, as 
co partners, of the Piedmont line of stages from Yorkville, 
South Carolina, through this State, to Prince Edward Court 
House, in Virginia; from which latter place there was ano- 
ther line of stages to Baltimore. One Morris stated that he 
was employed by defendant and his copartners to drive the 
stage from Charlotte to Brummel’s, in Davidson county; that 
about the middle of December, 1838; a mulatto girl got in- 
to the stage at Mrs. Smith’s, a respectable lady who lives on 
the road about 8 miles south of Concord, in Cabarrus county, 
The girl paid her passage to Salisbury. At Concord, where 
the stage stopped a short time, Morris saw that the girl had a 
pass, signed by Mrs. Smith, permitting her to go to Salisbu- 
ry; and he was there informed that the girl was a slave, the 
property of the plaintiff, who lived within a few miles of 
| Mrs. Smith’s. Morris carried the girl openly and without a- 
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ny kind of concealment to Salisbury. She then paid her pas- Dee. 1840 


sage and was entered on the way-bill for Greensboro’. Mor- ~ 
ris then took her on to Brummel’s, about 35 miles from Salis-“ 
bury, and she continued on in the Greensborough stage. Mr. 
Harris stated that about the time mentioned by Morris, the 
mulatto girl, the property of the plaintiff, left the plaintiff’s 
house without her permission, and, understanding she had 
taken the stage, he pursued on in the next stage, and heard 
of her along the route, until he arrived at Baltimore, in Mu- 
ryland; at which place he had her apprehended, and brought 
her back. At several places on the route, he called at-the 
stage offices, and saw an entry on the way-bill, “‘ Mary Har- 
ris, a yellow girl.” At Greensborough, one Townsend, at 
whose house the stage stopped, and whom he presumed to be 
the agent, from the fact of his receiving the stage fare from 
himself and the other passengers, told him that a girl, an- 
swering the description, had taken her passage and gone on 
in the stage to Prince Edward Court House. Harris stated 
the plaintiff's girl was absent from her service about three 
weeks; that he had kept an account of his expenses in going 
to Baltimore and back, including that of the girl on her re- 
turn, and the amount was $214, exclusive of his own ser- 
vices. 

The defendant’s counsel insisted that the action could not 
be maintained, 1st, because it was for the fort of an agent 
for which he held the principal not liable. 2d, because from 
the evidence in the case, it did not fall within any of the acts 
of Assembly in this State, and could not be maintained 
as an action at common law. 

But if the action could be maintained, he moved the court 
to charge the jury as a rule of law, that the defendant was 
only liable to the amount of the loss of time and expense 
in going to Prince Edward Court House and back, and not 
for the residue of the trip, for which others were responsible. 

Upon the fitst point the court charged that a principal was 
liable for the torts of an agent, while in his emplcyment and 
doing his business. On the second, the court charged that, 
if the evidence was believed, the plaintiff had made out a 
cause of action; that it is a — of law that when one 
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Dec. 1840 person caused damage to another by an act, which he had 


Harriss 


v 
Mabry. 


~ no right to do, he was responsible for the injury; and in this 
case the defendant had no right to carry off the slave of the 
plaintiff in the stage without her permission. 

As to the damages, the court charged the jury that ques- 
tions of damages were in most cases left to the jury, because 
no rule could be fixed on by which to measure them. The 
plaintiff had a right to expect full compensation for the inju- 
ry caused by the wrongful acts of the defendant, and to be 
placed in the same situation as nearly as could be, as if the 
defendant had not interfered; that where:there were circum- 
stances of aggravation, juries were authorized to go further 
and give vindictive damages; but in this case, the plaintiff 
did not insist on vindictive damages, for it was not alleged 
that the defendant had acted wrong, knowingly and wilfully, 
that the fact, supposing it to be so, that the stage owners 
from Prince Edward Court House to Baltimore were liable 
to the plaintiff’s action, should not affect the amount of dam- 
ages; for, where there were two wrong doers, the person in- 
jured had a right to his election, and to make either pay all 
the damages that would properly be considered the conse- 
quence of his act. 

There was a verdict for the plaintiff. Damages $2365. 
A motion was made for a new trial and overruled, a judg- 
ment for the plaintiff and an appeal by the defendant to the 
Supreme Court. 


Barringer for the plaintiff. 
No counsel for the defendant. 


Danrex, Judge. The defendant’s counsel insisted in the 
Superior Court, that the plaintiff could not recover, because 
the action was for the éor¢ of an agent, for which, he insist- 
ed, the principal was not liable. We are of opinion that 
the Judge correctly overruled this objection. It is true that 
the master is not liable for an actual trespass, which his ser- 
vant may commit, without his previous command or subse- 
quent assent, (McManners v. Cricket, 1 East. 107,) but a 
master is liable in an action on the case for the torticus acts, 
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negligence or unskilfulness of a servant, acting in the prose- Dec. 1840 
cution of his service, or in the exercise of the authority he ~ 
has given him, though not under his immediate direction, v 
8 Durn & East. 188—1 L’d Ray. 264—Croft v. Allison, Mabry. 
Barn. & Ald.'590—Paley on Agency 295, (2d Amer. Edit.,) 
Bush v. Steenman, 1 Bos. & Pul. 404. The declaration 
states that the defendant did wrongfully and negligently per- 
mit the plaintiff’s slave (without the assent of the plaintiff) 
to enter his stage coach, (in which Le carried passengers for 
a reward) and did carelessly and improperly transport the 
said slave from the county of Cabarrus to parts beyond the 
limits of this State; in consequence whereof the plaintiff 
sustained damage &c. ‘The evidence was, that the defend- 
ant’s drivers and stage agents were guilty of gross negligence 
in taking the s)ave past Salisbury, (where her pretended pass 
was at an end) and permitting her to travel on in defendant's 
stages to the State of Virginia. We think that the defend- 
ant was liable at common law to an action for the injury. 

Secondly, it was contended that, if the plaintiff could re- 
cover in this action, then the defendant should not be liable 
for all the damages she had sustained, in time lost and ex- 
penses incurred in sending an agent to Baltimore for the 
slave, as the slave left the defendant’s line at Prince Edward, 
in Virginia, and then entered on a different line, which con- 
veyed her to Baltimore; and that the plaintiff could recover 
damages of the owner of the last line. On this point the 
Judge. charged the jury that the plaintiff had a right to ex- 
pect full compensation for all the injury sustained by the 
wrongful acts of the defendant’s servants in doing his busi- The plain- 
ness, and to be placed in the same situation as she would A, 
have been in, if the defendant’s agents had not interfered; recover all 
that the plaintiff had a right to recover all such damages, as ges as may 
could properly be considered the consequence ot the act of ty onder 
the defendant’s agents, while in his service. We see nothing © the cone 
erroneous in this charge; for the jury might fairly consider the wrong. 
that the first wrongful act, cone by the deferdant’s servants, wy OE 
was the substantial cause of all the injury the plaintiff had *""* "r. 
sustained. We think the judgment must be affirmed. . 


Per Curiam. Judgment of the Superior Court affirmed. 
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DEN ex dem. MARGARET BOLICK vs. JOHN BOLICK. 


A testator devised to his wife as follows: “Itis my will and desire that my 
loving wife Margaret, shall retain and keep in her possession all that 
I may be possessed of at my death, (my debts and funeral expenses 
being first paid,) during her natural life.” It appeared in evidence that 
the testator had lived for many years, and at the date of his will and 
at the time of his death, on a certain plantation. The will was made 
in 1815. In 1811, apon the marriage of his son, the defendant in this 
case, he had permitted him to occupy a small portion of the planta- 
tion, with an understanding that his son was to remove as soon as he 
built a house on his own land. In 1813 the testator insisted the son 
should remove, which he refused to do until his house should be com- 
pleted, which would be in 1814. The testator, and not the defendant, 
always gave in the land for taxation and paid the taxes. Held that un- 
der the words of this devise the land passed, and that from other clau- 
ses of the will and the parol testimony, it was clear the testator intend- 
ed to devise the part occupied by his son, which occupation was in 
fact only the possession of the testator. 

Heid also that parol testimony is admissible to explain an obvious ambi- 
guity of expression, as to the description of the subject of a devise, as 
for instance to shew the situation or occupation of the land at any giv- 
en time, or whether parcel or not parcel of the subject devised. 


This was an action of Ejectment brought to January Term 
1839 of Lincoln County Court, and after a trial in the Coun- 
ty Court, carried by appeal to the Superior Court of Law of 
Lincoln, where at the Fall Term 1840, his honor Judge 
Pearson presiding, a verdict was rendered for the plaintiff, 
and judgment being given for him, the defendant appealed 
to the Supreme Court. The following:is the case submitted 
to the Supreme Court: 

This was an action of Ejectment. The defendant admit- 
ted himself to be in possession, and the only question made 
was on the proper construction of the will of one Sebastian 
Bolick, as to which the facts were presented as a case agreed, 
and a verdict was rendered for the plaintiff, subject to be set 
aside and a nonsuit entered, should the Court be of opinion 
for the defendant upon the case agreed, which was as fol- 
lows: Sebastian Bolick owned a tract of land in the county 
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of Lincoln, upon which he resided many years, and upon Dec. 1840 


which he was living at the time of his death. About the ~ 
year 1811, upon the defendant’s marriage, Sebastian, defend- 
ant’s father, permitted him to take possession of a small 
house, situated at some distance from the house and cleared 
land of Sebastian, and to cultivate a field around the house, 
twenty acres, with an understanding that the defendant was 
to remove from the premises as soon as he built a house up- 
on his own land. The defendant has lived in the Louse and 
cultivated the field ever since. About 1813 Sebastian in- 
sisted that defendant should leave the premises. The de- 
fendant refused to move off then as requested by his father 
to do, but promised that he would, as soon as he completed 
the house on his own land, which would be about 1814. Se- 
bastian died, having duly made and published his last will, 
which was duly admitted to probate; the will among other 
clauses contains the following: “ I give all that I am in pos- 
session of at my death to my wife her life.” After the death 
of Sebastian, his wife, who is the lessor of the plaintiff, con- 
tinued to live in the house and cultivate the part of the land 
owned by Sebastian in his lifetime, and the defendant lived 
in the house and cultivated the field, which was in his occu- 
pation at the death of Sebastian, without objection on the 
part of the lessor of the plaintiff, who was his mother, until 
about one year before the commencement of the present ac- 
tion, when the lessor of the plaintiff ordered him to leave the 
premises, and he refused to do so, and denied her right to the 
land. Sebastian gave in for taxation and paid the tax for the 
whole tract during his lifetime. ‘The defendant did not give 
in nor pay the tax for any part of the tract. The Court was 
of opinion, upon this statement of the facts, that the land in 
controversy, being the house and field, occupied by the de- 
fendant, passed to the lessor of the plaintiff, as well as the 
other part of the tract, under the description mentioned in the 
will, as being in possession of the testator at the time of his 
death. 
Copy of the last will and testament of Sebastian Bolick, 
referred to in this case. 
In the name of God, amen: I Sebastian Bolick, of Lincoln 
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Dec. 1840 County, in the State of North Carolina, being advanced in 


Bolick 


v 
Boliek. 


years and of sound mind and memory, (thanks be unto God 
for the same,) and knowing that it is appointed for all men 
once to die, I do make and ordain this my last will and testa- 
ment in the manner and form following: ‘That is first and 
principally, I do give and bequeath my soul into the hands 
of Almighty God, who gave it unto me, and my body I com- 
mit unto the earth from which it was taken, to be buried with 
decent Christian burial, at the discretion of my executors 
hereafter named; and as to that wordly property it has pleas- 
ed God to bless me with in this life, I do give and dispose of 
the same as follows, which is, that it is my will and desire 
that my loving wife Margaret shall retain and keep in her 
possession all that I may be possessed of at my death, (my 
debts and funeral expenses being first paid,) during her nat- 
ural life, my youngest daughter, Susannah, excepted, unto 
whom I give and bequeath one good feather-bed and bed- 
ding, &e., (going on to describe several small articles of per- 
sona! property,) to be paid and delivered to her when she 
comes of age or marries, which first happens. I give and 
bequeath to my two sons, Michael Bolick and John Bolick, 
the land I am possessed of at my. decease, the rights for 
which are deposited in their mother’s hands, and are to be 
delivered to them after their mother’s death, or before, if she 
sees it proper and safe so todo. I give and bequeath unto 
my daughter Christina Barger, Margaret Bowman and Eliz- 
abeth Bowman, over and above what they have already re- 
ceived in my life time, theirshares as shall be hereafter men- 
tioned. And it’s my earnest will and desire that after my 
wife’s decease, that all (except the land and what is above 
bequeathed to my daughter Susannah,) the property by her 
left shall be sold and an equal divide thereof made amongst 
all my children, Michael Bolick, Christian Barger, Margaret 
Bowman, John Bolick, Elizabeth Bowman and Susannah 
Bolick; and I do hereby nominate, constitute and appoint my 
dearly and well beloved wife, Margaret Bolick, to be the sole 
executor of this my last will and testament, hereby revoking, 
disannuliing and making void all former wills, legacies or 
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bequests by me made or done; ratifying and confirming this Dee. 1840 


to be my last will and testament. 

[This will was dated 13th February; 1815, signed by the 
testator, and duly executed in the presence of twe subscrib- 
ing witnesses. ] 


_No counsel fot the plaintiff. 
‘Hoke and Saunders for the defendant. 


Dantet, Judge. The words used by the testator are ad- 
mitted to be sufficiently comprehensive to carry the land as 
well as the personal estate to his wife. 1 Brown’s Ch. Ca. 
439, 2 Powell on Dev. 180. ‘The dispute is, whether the 
land, which was occupied by the defendant, at the date of 
the will and at the death of the testator, passed by the words 
used by him. The defendant did not, at any time, pretend 
to hold the land adversely to his father, and, in truth, the de- 
fendant’s occupation was, in law, the father’s possession.— 
The futher was authorized by law to dispose of it by his last 
will; and that he intended to devise it to his wife for life by 
the words which he used, we think is rendered still more 
apparent from the subsequent clauses in his will, relating to 
the dispositions of the remainders of his real and personal 
estate. The first is @ devise to his two sons, John and Mi- 
chael; and he gives to them as follows: “The land I am pos- 
sessed of at my decease, the rights of which (title deeds) are 
deposited in their mother’s hands, and are to be delivered to 
them after their mother’s decease, or before, if she sees it 
proper and safe to do so.” This clause shews that the testa- 
tor did not intend that either the defendant or his brother 
should have any of his Jand, until the death of his wife, with- 
out her leave. Then comes the clause disposing of the re- 
mainder of the personal estate as follows: “It is my will 
and desire that after my wife’s decease, that all (except the 
land and a small specific legacy to his daughter Susannah) 
the property by her left shall be sold and equally divided a- 
mong all my children.” I¢ is apparent that the testator did 
not intend to die intestate as to any portion of his estate; 
which would necessarily be the case, during the life of the 
wife at least, as to the land in controversy, if the construc- 





~ Bol ick 
v 
Bolick 

















Bolick 





IN THE SUPREME COURT 


Dec. 1840 tion of the will as to this subject, was to be made as the de- 


~ fendant insists it should be. It is true that when a given 
subject is devised, and there are found two species of proper- 


v 
Bolick. ty, the one technically and precisely answering the descrip- 


tion in the devise, and the other not so exactly answering 
that description, the latter will be excluded, though, had 
there been no other subject upon which the devise could 
have operated, it might have been held to comprehend it. 2 
Pow. on Dev. 196. It is on the aforesaid doctrine, we sup- 
pose, that the defendant resists the plaintiff’s recovery. But 
the facts of the case, as shewn by the other parts of the 
will, and the parol evidence, exclude the defendant from the 
benefit of the rule: for the rule is to be enforced only where 
there is no other evidence to explain the description of the 
subject. Parol evidence is admissible to explain an obvious 
ambiguity of expression, as to the description of the subject 
of a devise; a reference to the actual state of the facts is not 
construction, but expianation. And on this principle, parol 
evidence, shewing the situation or occupation of the land at 
any given time, has always been admitted. So whether par- 
cel or not parcel of the subject devised. Coventry on Con. 
Ev. 30,31. We are of the opinion that the decision of the 
Superior Court was correct, and that the judgment must be 
affirmed. 


Per Curiam. Judgment of the Superior Court affirmed. 
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NATHANIEL TAYLOR to use of THOMAS BOGUE os. GEO, Dec. 1840 


M. WILLIAMS. 


The person, who has the legal title to property sold under execution, has 
alone the right to recover the balance that remains from the proceeds 
of the sale, after satisfying the execution. 

Where A. fraudulently conveyed a slave to B., and A.’s creditors after- 
terwards caused the slave to be sold by execution, and the slave sold 
for more than enough to satisfy the execution, it was held that B., the 
fraudalent vendee, and not A., the fraudulent vendor, had aright to re- 
cover the balance, because as between A. and B. the legal title was 
vested in B. ' . 

And an order by A. on the officer for this balance in favor of B., and pre 
sented by B., does not altér the case, for these acts do not transfer to 
A. the legal title, whith is necessary to support the action. 


This was an action, tried at Fall Term 1840 of Chowan 
Superior Court, before his honor Judge Barrie, having 
been brought to recover a balance remaining in the hands of 
the defendant of the proceeds of a negro, levied upon and sold 
by him, as constable, under divers executions issued by jus- 
tices of the peace against the plaintiff. 

-In support of the action, the plaintiff produced the judg- 
ments and executions against himself, and the returns of the 
defendant, as an officer, on the said executions, shewing that 
he had levied upon a negro girl, as the property of the pres- 
ent plaintiff, and had sold her for an amount more than 
sufficient to satisfy the executions which he held, leaving a 
balance in his hands of one hundred and seventy-three dol- 
lars forty-three cents. ‘The plaintiff then proved that he had 
given an order on the defendant for the said balance in favor 
of one Bogue, who thereupon demanded’the money of the 
defendant, in the name of the plaintiff, when the defendant 
refused to payit. The defendant then produced and read in 
evidence a bill of sale from the plaintiff to Bogue for the ne- 
gro girl in question and four other negroes, executed a few 
months previous to the judgments and executions aforesaid 
against the plaintiff; and insisted that Bogue, and not the 
plaintiff, was entitled to the balance in his hands, and that 
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Dec. 1840 therefore the action in the name of the plaintift, Taylor, 


could not be sustained, and this, whether the conveyance 
from Taylor to Bogue was fraudulent or not as against cred- 
itors. 

The Court held and so instructed the jury that the general 
rule was, that the defendant in an execution was entitled to 
any balance, that might remain in the hands of the officer af- 
ter satisfying the executions, and that the officer could not 
protect himself from the claim of the defendant in the execu- 
tions, he having levied upon and sold the property as his, by 
shewing a previous conveyance of the goods from him to an- 
other person; for that if he were bound to pay over the bal- 
ance remaining, after satisfying the executions in his hands, 
to a previous purchaser from the defendant, he would have 
to decide upon the genuineness and validity of the assign- 
ment, and would therefore have to act at his peril; whereas, 
the rule, that requires him to pay the balance to the defend- 
ant in the execution, makes it always certain whom he is to 
pay, and therefore relieves him from the responsibility of de- 
ciding among conflicting claims: that in this case, the alleg- 
ed assignee made a demand of the money in the name of his 
assignor, thereby shewing that he set up no claim for him- 
selt under the alleged conveyance, so that if the rule was not 
as above stated, yet in this case the officer had no excuse for 
not paying the money to the defendant in the executions, and 
that therefore the action was well brought in the name of 
such defendant. 

There was a verdict for the plaintiff, motion for a new tri- 
al, which was overruled, and judgment for the plaintiff, from 
which the defendant appealed to the Supreme Court. 


A. Moore for the plaintiff. 
Heath for the defendant. 


Danie, Judge.. This was an action of assumpsit to re- 
cover money had and received by the defendant to the use of 
the plaintiff. Plea non assumpsit. The case was as fol- 
lows: ‘Taylor, to defraud his creditors, conveyed by deed a 
negro-girl to one Bogue. The creditors of Taylor place 
their executions in the hands of the defendant, who was a 
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constable. He levied them on the aforesaid slave and sold Dec. 1840 


her. After satisfying the executions, there was a balance of 
money in his hands of $173 43 cts. Taylor drew an order 





on the defendant to pay this balance to Bogue; the defendant Williams. 


refused to pay as directed, whereupon Taylor brought this 
action. And the Judge charged the jury that the plaintiff 
was entitled to recover, as it was a balance of the sale after 
satisfying the executions against himself. 

We do not agree with the Judge, who tried this cause. By 
the Stat. 13 Eliz. (see Rev. St. ch. 50, s. 1,) the bill of sale 
of the slave was void only as to the creditors, who were in- 
tended to be defrauded; it was good as between Taylor and 
Bogue, and transferred all the title Taylor had in the slave. 
When Taylor’s creditors had carved out of the property their 
demands, by force of the statute, the title to the balance re- 
mained where it had before been legally vested, to wit, in 
Bogue. The order Bogue brought to the defendant from 
Taylor was not of itself evidence that the aforesaid balance 
belonged to Taylor, for as between him and Bogue, he would 
have been estopped by his deed to say, that the slave, or any 
of the proceeds of her sale, was not the property ot Bogue. 
The presentation of that order by Bogue cannot amount to 
an assignment of Bogue’s legal right to the money to Taylor, 
so as to enable the latter to maintain an action for it. ~ 

The difficulty in which officers might be placed, in inves- 
tigating titles to property, if the law was not as the Judge 
charged, is no answer to the legal demand of Bogue. The 
constable in this case, as in every other case in which he acts, 
must proceed at his peril. There must be a new trial. 


Per Curram. Judgment of the Superior Court reversed 
and new trial awarded. 
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Dec. 1840 DEN ON DEM OF JOHN EVERITT ts. GEORGE THOMAS. 





By a proper reference of one deed to another, the description in the lat- 
ter may be considered as incorporated into the former, and both be 
read as one instrument, for the purpose of identifying the thing in- 
tended to be conveyed. 

But there must be no inconsistence between the calls of the latter deeds 
and the former deeds or grants; as, for instance, where the former 
deed or grant calls for a line of another patent and the latter deed o- 
mits that call, but goes fora particular course and distance, and only 
profeases to convey a part of the tract embraced by the grant or for- 
mer conveyance. In such a case the course apd distance called for, 
being the specific description in the deed, must prevail. 


This was an action of Ejectment, tried at Fall Term, 1840, 
of Richmond Superior Court of Law, before his honor 
Judge Sertve, in which there was a nonsuit, and the plain- 
tiff appealed to the Supreme Court. — 

The lessor of the plaintiff deduced title as follows, to wit: 

Ist. A grant in favor of George Webb, bearing date the 
18th day of April, 1771, describing the land as follows, to 
wit: between the south prong of Cartledge’s creck and Bag- 
gett’s branch, No. E. of Pedee River, beginning at a black- 
jack by Crawford’s corner a dead hickory, and runs thence 
No. 60 E. 19 chains 79 links near three black-jacks, then No, 
30 W. 44 chains 73 links to a stake among 4 pines, then 
So. 60 Wt 10 chains by a pine in Jackson's line, then with 
it Sp.35 West 27 chains toa stake among three pines, 
then So. 60 West 18 chains and 23 links, then So. 30 East 
33 chains and 30 links, then No. 60 East 33 chains 30 links 
to the beginning. 

2nd. A deed from George Webb to Lawrence Everitt, dat- 
ed Jan. 25th, 1780, describing the land in ¢otidem verbis, as 
in the patent; and also as 200 acres of land granted the said 
George Webb by patent, dated 17th April, 1771. 

3rd. The will of Lawrence Everitt, dated May 31st, 1800, 
and admitted to probate September, 1803, giving the land to 
his four children, Willian, Lawrence, Elizabeth and Han- 
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nah; Elizabeth had since intermarried with Jesse Williams, Dec. 1°40 


and was still alive; Mrs. Williams, the widow of Lawrence, 
was dead. 





4th. A deed from William Everitt, Lawrence Everitt and Thomas. 


Jesse Williams, to William Everitt, dated in 1810, the des- 
criptive parts of which are “a part of a tract of land, the 
said tract containing 200 acres, was granted unto George 
Webb, from Webb to William Thomas, from Thomas to 
Lawrence Everitt, dec’d, to William and Lawrence Everitt 
and Jesse Williams, his sons, three of the legatees. “ Be- 
ginning at a stake and runs No. 69 East 19, 79 to three 
black-jacks, thence No. 30 West 44, 73 toa stake, thence 
South 60 W. 10 poles, thence South 37 West 27 chains to 
three pines, then South 60 West 18, 23, thence South 30 
East 33 chains and 30 links, thence North 60 East 33 chains 
30 links to the beginning, the same containing two hundred 
acres, more or less; the said William and Lawrence Everitt 
and Jesse Williams, their heirs and assigns forever, do bar- 
gain, sell and convey unto William Everitt one hundred and 
fifty acres out of the above two hundred acres, three chil- 
dren’s part at the death of Mary Williams, formerly the wife 
of Lawrence Everitt, the mother of William and Lawrence 
Everitt and Jesse Williams.” 

5th. A deed from William Everitt to John Everitt, the 
lessor of the plaintiff, dated in 1824, which described the 
land as follows: “a piece or parcel of land containing’ one 
hundred and fifty acres, being three fourths of a tract of 
Jand of two hundred acres, which Lawrence Everitt, sen., 
owned at his death; and the part hereby conveyed beirg the 
parts formerly belonging to William Everitt, sen., Lawrence 
Everitt, Jun., and Jesse Williams, in right of his wife in the 
aforesaid tract; for the boundaries of the said one hundred 
and fifty acres of land, reference is to be had to the deed of 
conveyance from the aforesaid legatees, except that fifty 
acres of said land is encumbered with the life estate of Mrs. 
Molly Williams, formerly the widow of the said Lawrence 
Everitt, sen.” 

6th. A deed from Hannah Everitt to the lessor of the 
plaintiff, dated in 1827, and describing the land conveyed 
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Dec. 1840 as follows: “a part of a tract of land, the said land contain- 


ing two hundred acres, granted unto George Webb, from 
Webb to William Thomas, from Thomas to Lawrence Ev- 
eritt, dec’d, and then the said tract beginning at a stake and 
runs No. 60 East 19, 79 to three black-jacks, then North 30 
West 34, 73 to a stake, thence So. 60 West 18, 23, thence 
So. 30 East 33, 50, then No. 60 East 33, 20 to the beginning, 
the same containing two hundred acres, more or less, and 
my part being the fourth of the above described tract of 
land, willed to me by my father, Lawrence Everitt.” 

Upon the trial in the Superior Court, two questions arose. 
The first question was, whether the mesne conveyances pass- 
ed all the interest of the bargainors under the Webb patent, 
or only so much thereof as was covered by the courses and 
distances set forth in said deeds. ‘This question his Honor 
reserved, and digected the parties to go on with the investi- 
gation of the other question, with the understanding that the 
verdict should be set aside and judgment rendered for the 
defendant, if such verdict should be in favor of the plaintiff, 
and the court should be of opinion that the mesne convey- 
ances passed only so much of the interest of the bargainors 
as was contained within the courses and distances set forth. 

The other question was, whether the third line of the 
Webb patent stopped at the end of its course and distance, 
or extended to Jackson’s \ine. And in the latter case, it was 
proved that the third line of the Webb patent would be 
twice as long as in the former case. Upon the charge of the 
Judge on this question, the jury gave a verdict for the plain- 
tiff. 

On the reserved question the Judge was of opinion that 
the special description by course and distance in the mesne 
conveyance, controlled the more general description by ref- 
erence to other conveyances, and that consequently they did 
not cover the land in dispute; and he set aside the verdict, 
and entered a judgment for the defendant, from which the 
plaintiff appealed. 

A plat of survey was annexed to the case, but it is deem- 
ed unnecessary to insert it, as the only question determined 
by the Supreme Court was, whether the mesne conveyances 
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to the lessor of the plaintiff covered the same Jand that was Dee. 1840 


covered by the grant to Webb. 


Strange for the plaintiff. 
No counsel for the defendant. 


Rurr1n, Chief Justice. If it be admitted that the grant to 
Webb covers the land in dispute, yet if the deeds to the les- 
sor of the plaintiff do not also cover some part, he has no ti- 
tle, and the verdict ought to have been for the defendant. 
Upon this last point we entertain the same opinion his Hon- 
or gave; and, as that is decisive against the action, it is un- 
necessary to consider the other point. 

It is clear that according to the description by metes and 
bounds, contained in the deeds to the lessor of the plaintiff, 
neither of them embraces any portion of the land in contro- 
versy. In the grant the third line runs South 60 West ten 
chains by a pine in Jackson’s line; thence with it South 35° 
West &c. It is by the force of these calls, if at all, that the pat 
ent covers the land in possession of the defendant. Now the 
deed from the sons, if it be admitted to run with the patent 
to the second corner, runs “ thence South 60 West ten poles” 
instead of ten chains, and does not call for Jackson’s line, 
nor for any object to control course and distance. It must 
therefore stop at the end of the distance, and then run so as 
to leave out the whole land in dispute. The deed from Han- 
nah Everett is still more defective. In the grant the second 
line runs North 30 West forty-four chains and seventy- 
three links to a stake among four pines. In this deed it 
runs the same course thirty-four chains and seventy-three 
links, and the pines are not called for but a stake only. Stop- 
ping ten chains short of what is called for in the patent, 
(supposing this last to include the land in dispute,) it is ob- 
vious that the disputed land cannot be included, even if the 
subsequent calls in the deed corresponded with those in the 
patent. The deed omits the two next lines altogether, and 
describes the tract as having, instead of six, only four, lines. 

But it is urged that these defects are supplied by the ref- 
erence to the grant to Webb and by other general terms, 
which, it is said, denote an intention to convey all the land 
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Dee. 1840 the bargainors derived from Lawrence Everitt, namely, the 
“Everi, Whole tract granted to Webb. We do not doubt, that, by a 
v __ proper reference of one deed to another, the description of the 
Thomas. Jatter may be considered as incorporated into the former, and 
both be read as one instrument for the purpose of identifying 

The eases the thing intended to be conveyed. That was done in Rit- 
~~ _ter vs. Barnett, 4 Dev. & Bat. 133, and in Campbell vs. 


vs. Barnet 


ee - McArthur, 2 Hawks 33. But in those cases, the calls in 


end Camp- the several deeds were not inconsistent with each other, and 
Me Soden, there was a manifest intention to conyey the whole or a cer- 


35 tus’ tain partof the particular tract described in the grant or deed 

4 approv- referred to. Therefore such a reference was allowed to help 
an imperfect description, so as to make it conform to the 
principal intention. But, in this case, the calls of the patent 
and the deeds are absolutely inconsistent, and cannot be re- 
conciled. Moreover each deed sets out with the declaration 
that the birgainors meant to convey “a part of a tract of 
land,” and not the whole tract that was granted to Webb; 
and then it proceeds to give a specific description by courses 
and distances, which do in fact include a part and but a part 
of the land granted to Webb. It may be possible and proba- 
ble that the part meant was such part of the whole tract, as 
the bargainors were respectively entitled to. But that is not 
said, and can only be conjectured; and, without a plainer 
guide than mere conjecture, we are not at liberty to depart 
trom the terms of special description contained in the deeds. 


Per Curtam. Judgment of the Superior Court affirmed. 























OF NORTH CAROLINA. 


MARY MITCHELL es; ESTHER MITCHELL & al. 


A devise of * all my property of any nature or kind whatsoever, which 
deeds, papers and moveables will shew,” can, by no intendment nor 
construction, be taken to indicate an intention in the testater to devise 
the land, which belonged to his wife. 


This was a petition for dower, originally filed in the 
Court of Pleas and Quarter Sessions of Gates county; and ta- 
ken thence by appeal to the Superior Court of Gates, ‘where 
it was heard at Spring Term, 1840, before his honor Judge 
Pearson. The petitioner claimed to be endowed of a tract 
of land, of which she alleged her late husband John died 
seized and possessed, and which he had held as a teffant in 
common with the defendant, Esther Mitchell. Esther Mitch- 
ell in her answer denied that John Mitchell ever was seized 
of the said land. It appeared, on the hearing, that the land 
in question belonged to the defendant, Esther Mitchell, pre- 
vious to her intermarriage with her late husband, Richard 
Mitchell, and that she had not made any conveyance by 
which she had parted with her title; that the said Richard 
Mitchell died some years before his son John, and that he 
had made a last will and testament, executed in due form of 
law to pass real estate, and which had ‘been admitted to pro- 
bate in the proper court. In and by the said will, among 
other things, he devised and bequeathed as follows: “ After 
paying my just debts, legacies and expenses, I leave all the 
balance of my property of any nature or kind whatsoever, 
which deeds, papers and moveables will shew, to my wife, 
Esther Mitchell, and her heir, John Mitchell.” ‘The per- 
sonal property bequeathed by this clause was equally divided 
between the said Esther and John, and they both continued 
to reside upon the land in question, from the time of the death 
of Richard Mitchell until the death of John Mitchell. 

The Judge below being of opinion, that by taking the per- 
sonal property bequeathed to her in the will, the said Esther 
had elected that her land should pass by the devise in the 
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Dec. 1840 will, that thereby John Mitchell acquired an equitable inter- 





~ est therein, of which by our act of Assembly of 1828, (1 Rev. 
St. c. 121, s. 6,) his widow might be endowed, gave judgment 


ise for the petitioner and directed a writ of dower to issue. From 


this judgment the defendant, Esther Mitchell, appealed to the 
Supreme Court. 

Kinney for the plaintiff. 

A. Moore for the defendant. 


DanteEt, Judge, after stating the case, proceeded: We are 
of opinion that the Judge put a wrong construction on this 
clause in Richard Mitchell’s will. The words “my proper- 
ty of any nature or kind whatsoever, which deeds, papers 
and moveables will shew,” by no intendment nor construc- 
tion can be taken to indicate an intention in the testator to 
devise the land which belonged to his wife. This being our 
opinion, it becomes unnecessary to decide the other question 
raised in the cause, whether dower under the statute in trust 
or equitable estates could be recovered in any other way than 
by bill in equity. The judgment must be reversed, and, up- 
on the case agreed, judgment given for the defendant. 

Per Curiam. Judgment for the defendant. 
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DEN ex dem. of J. H. LEARY and WIFE os. FRANCIS 
FLETCHER. 


The Coonty Court, in proceeding under the act of 1789, (Rev. Stat. 
c. 63, s. 11,) authorizing an order to issue to a guardian empow- 
ering him to sell the property of his ward for payment of the 
debts of the ward, must first ascertain that there are debts due by the 
ward which render the sale of the property expedient; and the court 
must also select the part or parts of his property, which can be dis- 


posed of with least injury to the ward. 

Therefore an order of the County Court in the following words: ** Order- 
ed that A, W, (the guardian) have leave to ell as much of the lands 
belonging to the orphans of Stephen Mullen, dec’d, as will satisfy 
the debts against said deceased’s estate” is unauthorized by law, and 
void; and a purchaser under a sale, made by the guardian in pursu- 
ance of such order, acquires no title. 


This was an action of Ejectment, tried at Pasquotank Su- 
perior Court of Law, at Spring Term, 1840, before his hon- 
or Judge Pearson, for certain lands described in the decla- 
ration, of which defendant admitted he was in possession. 

It was admitted that the lands in dispute had once be- 
longed in fee simple to the father of the plaintiff Elizabeth; 
and descended to her as his heir, and defendant had pur- 
chased the same of her guardian, as hereafter set forth ata 
fair price, and in good faith; and the only question was 
whether the guardian could lawfully sell the land, under 
the order of the court herein set forth. Addison Whidbee 
was duly appointed guardian of the plaintiff Elizabeth, and 
acted as such up to the time of her marriage with the plain- 
tiff John, and obtained the order of the County Court, re- 
cited below, under which order he sold and conveyed the 
lands to the defendant’s father, A. Fletcher. 

The defendant proved that Ambrose Knox was the ad- 
ministrator of the father of the plaintiff Elizabeth, from 
whose father the lands descended, and offered in evidence a 
judgment against the said administrator, for about $260 and 
costs, in which the plea cf fully administered had been found 
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Dec. 1840 in favor of the administrator, and the claim prosecuted to 
Lewy angJUdgment against the heirs of the father of the said Eliza- 


wife 
v 


Fletcher. 


beth, one of the lessors of the plaintiff. The defendant fur- 
ther proved that the administrator claimed the sum of elev- 
en hundred dolJars, due to him from the estate of his said 
intestate, more than he had personal assets to satisfy, at the 
time the order of the County Court was granted and the sale 
made; but also shewed that his claim was afterwards paid 
by assets coming to his hands, which at that time were 
known neither to the administrator nor to the guardian. It 
also further appeared that the guardian had paid off the 
judgments out of his own funds, before he had obtained the 
order of sale. The amount for which the land sold was 
eighteen hundred and twenty-six dollars and some cents. 
The following order of sale from the County Court of 
Pasquotank was produced in evidence, as the order under 
which the guardian acted: 
Pasquotank County Court—September Term, 1824. 
Ordered that Adderson Whidbee have leave to sell as 
much of the lands belonging to the orphans of Stephen 
Mullen, deceased, as will satisfy the debts against said deceas- 
ed’s estate. 


Upon these facts, his honor Judge Pearson was of opin- 


ion that the order of the County Court was valid, and the 


sale under the order conveyed the title of the plaintiff Eliz- 
abeth. 

The jury, in pursuance of the charge of the Judge, found 
for the defendant. There was a motion for a new trial, 
which was overruled, and judgment having been rendered 
for the defendant, the plaintiff appealed to the Supreme 
Court. 


A. Moore for the plaintiff. 
Kinney for the defendant. 


Gastox, Judge. The only question in this case is, 
whether the estate, which the female lessor once had in the 
premises, was transferred to the defendant under the sale and 
conveyance of her guardian. This question depends upon 
the enquiry whether the order of sale, made by- the County 
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Court of Perquimons, did or did not transcend the power of Dec. 1840 
the court. If the court were competent to make the order, Rony end 
the sale under it must be held valid, although the guardian wife 
might have sold more than was necessary to effectuate the see 
objects of the sale. The purchaser was bound to look no i 
farther than to his authority, and had no control over the 
exercise of his discretion, while acting within the limits of 
that authority. The power ot the court to make the order, 
if it exists at all, is derived from the act of 1789, ch. 311, 
sect. 5, (Rev. Stat. ch. 63, sect. 11.) It seems to us that this 
act does not confer on the court a general power to make 
orders of sale, but confers a power, limited in its terms and 
restricted by its objects, to make orders, to sell designated 
parts of an orphan’s estate to pay ascertained debts against 
such estate. The material enactments of it are, that “when 
a guardian shall have notice of any debt or demand against 
{ the estate of his ward, he may apply to the court for an or- 
der to sell so much of the personal or real estate of such 
ward, as may be sufficient to discharge such debt or de- 
mand”—and such order of court shall “ particularly speci- 
Sy what property may be sold.” It is obvious that the Le- 
gislature intended, and therefore we hold that the Legisla- 
ture required, that the judgment of the court should be ex- 
ercised in deciding whether there were any debt or demand 
against the estate of the ward to render a sale of his proper- 
ty expedient—and if so, then in selecting the part or parts of 
his property, which could be disposed of with least injury to 
the ward. The order before us manifestly departs from 
both these requisitions. If valid, it authorizes the guardian 
to sell any part he pleases of the ward’s land, which he may 
deem necessary for the payment of debts against her father’s 
estate. The court, instead of exercising its own discretion 
on the subjects, whereon the Legislature required it to act, 
has undertaken to delegate that discretion to the guardian. 
‘This cannot legally bedone, Delegatus non potest dele- 
gare. 
The judgment below must be reversed, and a venire de 
novo awarded. 


Per Curtam. + Judgment accordingly. 
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Dec. 1840 SPEAR AND PATTON vs. JOHN ATKINSON &al. 


oa 


Notice by the holder to the drawer of a bill of exchange of a demand on 
the drawee and a protest for non-acceptance or non-payment is not ne- 
cessary, when the drawer had no funds in the hands of the drawee, 
unless the drawer had reasonable grounds to believe that his bill would 
be honored. 

Where a creditor of a firm for goode sold and delivered, had taken the 
promissory note of the firm in settlement of the account, and had, after 
the dissolution of the firm, taken a bill of exchange drawn by one of 
the late partners in his own name, which was protested for want of 
funds of the drawer, and had delivered up the promissory note, such 
creditor’s original claim was not merged by the promissory note or 
bill of exchange, but he is entitled to recover for the price of the goods 
sold and delivered, provided he has surrendered such bill of exchange. 

_ Bat it is essential to the recovery of the creditor, that he should have 
surrendered the bill of exehange to the defendants, either before or at 
the time of the trial. 


This was an aetion of Assumpsit, tried at September Term, 
1840, of Pitt superior Court before his honor Judge Hatt, 
when the plaintiffs, under an intimation from the Court, 
submitted to a nonsuit and appealed to this Court. The 
facts of the case are stated in the opinion of this Court, de- 
livered by his honor Judge Dante. 

J. H. Bryan for the plaintiff. 

J. R. J. Daniel for the defendant. 











Dantx_, Judge. This was assumpsit for goods sold and 
delivered. Plea—non assumpsit. ‘The plaintiffs, on the 
first of April, 1836, sold goods to the firm of Joseph and John 
Atkinson, of Pitt county, who were the defendants in this ac- 
tion. The firm of the Atkinsons was dissolved in Septem- 
ber, 1836. On the 15th of April, 1837, the two Atkinsons 
gave to the plaintiffs their promissory note for the price of 
the goods. Some payments were made on the note, which 
reduced it to the sum of $500. And on the 18th of June, 

1837, John Atkinson, in his own name, drew a bill of ex- 
| change in favor of the plaintiffs on Mitchell and Company 
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of New York, for $500 at 60 days, and took up the promis- Dec. 1840 
sory note. When the bill fell due, it was duly presented for Neiah eadh 
payment, but payment was refused for want of funds of the ‘Patton 
drawer. No notice was given to the drawer of the dishonor ates 
of the bill. ‘There was no proof that the bill had been re-  ¢ gj, | 
turned to the drawer, or that the plaintiffs offered to surren- 


der it at the trial, 

The plaintiffs were nonsuited and appealed. 

Notice need not be given to the drawer of a bill of ex- 
change, when he has no effects in the hands of the drawee, 
unless he had reasonable grounds to believe the bill wou'd 
be konored. Notice is required to enable the drawer and en- Notice of 
dorsérs immediately to withdraw their effects from the draw- {he dishone 
ee. Butif the drawer had no effects in the hands of the is required 
drawee from the time the bill was drawn until it became pay- the drawer 
able, he could not be prejudiced for the want of notice; and = ene 
corisequently, under such circumstances, he is not entitled to draw their, 
any. Bickerdike vs. Bollman, 1'T. R. 405—Legge vs. the drawee. 
Thorpe, 12 East 171. Chitty ‘on Bills 467. Leigh’s Nisi 
Prius 452, note 1, where are to be found the names of all the 
American cases on this subject. 

Secondly, there is no evidence in the case that the plain- 
tiffs agreed to take the bill in discharge of the antecedent debt 
due them from the two Atkinsons. 

If the plaintiffs; therefore, had surrendered the bil], even 
on the trial, they might have recovered upon the original 7,,ing 
consideration. For the taking of the note first and then the promissory 
bill, did not merge the original consideration, as a bond aintange 
would have done. But as this negotiable bill is still out- fers" *"'~ 
standing, and may be in the hands of an innocent endorsee debt does 


or holder, we are of opinion, from the cases, that the plain- that debe, 
tiffs cannot recover, and that the nonsuit must stand. Holmes > 0” &i- 
vs. De Camp, | Johns. Rep. 34—Angel vs. Felton, 8 Johns. note , 
Rep. 149—Pintard vs. Tackington, 10 Johns. Rep. 105— riginal debe 
Burdick vs. Green, 15 Johns. Rep. 247—Hughs vs. Whee-m,°5,"™ 
ler, 8 Cowen’s Rep. 77. 3 Cowen’s Rep. 147. The judg- 


ment must be affirmed. 
Pex Curia. Judgment of nonsuit affirmed. 
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STATE vs. JAMES R. LOVE. 


A person may confess a judgment or a recognizance on record to the 
State for a sum of money, as well as to an individual. 

Therefore where A. was convicted on an indictment and fined, and or- 
dered into the custody of the sheriff, and B., in consideration that A. 
should be discharged from custody, confessed a judginent to the State 
for the fine and costs, it was held that this judgment could not after- 
wards be set aside. 


This was an appeal from a decision made by his honor 
Judge Bartey, at the Fall Term, 1840, of Haywood Supe- 
rior Court of Law, overruling a motion made by the defend- 
ant to set aside a judgment entered against him at the prece- 
ding Term of that Court. The facts are stated in the opin- 
ion delivered in this Court by Daniet, Judge. 


The Attorney General for the State. 
Francis for the defendant. 


Dantet, Judge. One Underwood was convicted (at 
Spring Term, 1840, of Haywood Superior Court,) upon an 
indictment for an assault and battery, and was fined five dol- 
lars and costs. He was committed to the custody of the 
sheriff, until the fine and costs were paid. The defendant, 
in consideration of Underwood's discharge from custody, a- 
greed to confess, and did confess, a judgment to the State for 
the said sum and the costs to be taxed by thecletk. On this 
judgment a fieri facias issued. The defendant at the next 
term moved the Superior Court of Haywood to set aside the 
judgment on these grounds: First, that it was illegal or ir- 
regular to take such a judgment; secondly, that some of the 
officers of the Court told the defendant, before he confessed 
the judgment, that the costs would be but $15, when in truth 
the cosis were $35. The Court overruled the motion, and 
the defendant appealed. 

We see no reason why a person may not confess a judg- 
ment or recognizance on record to the State for a sum of me- 
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ney, as well as to an individual. The fine and costs against Dec. 1880 
Underwood was money due to the State; and the Solicitor “~~~ 
(as its agent,) had the power, by exercising a sound discre- 
tion, to secure the money due by taking this judgment. 
Secondly. It did not appear that the declaration of the 
officer of the Court, that the costs were but $15, was made 
with an intent to defraud the defendant, or that he would not 
have contessed the judgment, if he had known that the costs 
were $35. We see no fraud nor undue means made use of 
to induce the defendant to enter up the judgment. There- 
fore the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


BENJAMIN S. BRITTAIN ws. DAVID McKAY AND JOHN 
BATES. 


Sh purchaser of a growing crop of corn, at an execution sale, must de- 
clare in trespass on his personal chattels, against one, who tortiously 
severs the corn from the stalks and throws it on the ground. 

A grant of the vesture or herbage of land passes a particular right in the 
land itself, and for that purpose also ‘‘a particular possessiou and oc- 
cupation” of the land itself. Such a grantee may therefore maintain 
trespass guare clausum fregit for any interruption of his possession. 

But there is a distinction between those profits, which ate the spontane- 
ous products of the earth, and the corn, &.’ which are produced annu- 
ally by labor and industry, and thence are called fructus industtialess 
The latter are, for most purposes, regarded as personal chattels, and # 
sale of them, while growing, is only a sale of goods. 


This was an action of Trespass, tried at the Fall Term, 
1840, of Macon Superior Court of Law, before Barzey, 
Judge. The declaration was for a trespass by the defendant 
on the personal property of the plaintiff. The facts were 
these: ‘The plaintiff claimed under a sale by execution of 
the standing crop of corn, which had been raised by the de- 
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Dee. 1840 fendant Bates on hisown land. The sale was regular and 


——-- ——_ 


Brittain 


the plaintiff was the purchaser. ‘The sale was made on the 


v _ Ldth of September, 1837. It was proved that the defendant 


McKay 
et al. 


Bates pulled down the. corn soon thereafter, and swore the 
plaintiff should never take it, that he would kiil his driver 
and team, if he attempted to take it away; that shortly after 
that time, (the witness did not know whether Bates had fin- 
ished pulling the ccrn, or whether he was in the field,) the 
plaintiff brought his wagon to haul the corn away. The 
defendant McKay, who also.claimed the corn under an exe- 
cution sale, rode up and said that the plaintiff should not have 
the corn, and stepped before the team, and swore, if the plain- 
tiff took the corn, he should take it over his dead body; but 
agreed that he might take a load of oats, and, on his agreeing 
to take the oats, suffered the plaintiff’s wagon to pass into 
the field tor that purpose. ‘The defendants’ counsel contend- 
ed that this did not constitute a trespass on the personal 
property; that the defendant Bates had a right to pull down 
the corn, though the plaintiff had a right to the crop under 
his purchase at execution sale; and that the defendant Mc- 
Kay committed no trespass on the property, he merely pre- 
venting the plaintiff from hauling it by threatening him. His 
Honor charged the jury that if the plaintiff’s purchase of 
the growing crop was fair, the property in the corn vested 
in him, and he had the right to gather it; that the defendant 
Bates had no more right to pull the corn than any other 
man, and that, if he did so, he was a trespasser; and that if 
they, from the evidence, believed that the other defendant 
McKay directed, aided or encouraged him to commit the 
trespass, he would also be guilty, and the plaintiff would 
be entitled to recover some damages. 

“The jury found a verdict for the plaintiff, and assessed 
five cents damages. The defendants moved for a new trial 
on the grounds stated above, which was refused by the court, 
who rendered judgment for the plaintiff. From this judg- 
ment the defendants appealed to the Supreme Court. 


No connsel for the plaintiff. 
Francis for the defendants. 
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Gaston, Judge. As the law authorises an execution to 
be levied upon a growing crop as a chattel, it must afford to 
the purchaser a remedy against all, who unlavwtully disturb 
him in the enjoyment of it. What that remedy should be, 
seems to have occasioned some perplexity with the courts. 
In New York, it appears to be fully settled that the vendee 
of a growing crop acquires such an exclusive right to the 
possession of the land, whereon it grows, as to make that 
land his close, until the crop can be gathered and removed, 
and that therefore he may maintain trespass quare clausuin 
Sregit against any who enter thereon, without his leave. 
Stewart v. Doughty, 9 Johns. 108—Austin v. Sawyer, 9 
Cowen, 39. And this doctrine is avowedly founded on the 
analogy, which is thought to prevail, between the interest 
which is transferred by such a sale, and that which passes 
under the grant of the vesture or of the herbage of the soil. 
Our researches and reflections have however brought us to 
a different conclusion. 


“Tf a man hath twenty acres of land, and, by deed, grant 
to another and his heirs vesturam terre and maketh livery 
of seisin secundum formam charta, the land itself shall 
not pass, because he hath a particular right in the land; for 
thereby he shall not have the houses, timber, trees, mines, 
and other real things parcel of the inheritance, but he shall 
have the vesture of the land, that is, the corn, grass, under- 
wood, sweepage and the like; and he shall have an action 
of trespass quare clausum fregit”—Co. Lit.4b. “The 
same law, if a man grant herbagium terre he hath a 
like particular right in the land, and shall have an ac- 
tion quare clausum fregit; but, by grant thereof, and 
livery made, the soil shall not pass as aforesaid. If a 
man let to B. the herbage of his woods, and after grant 
all his lands in the tenure, possession or occupation of B., 
the woods shall pass, for B. hath a particular possession and 
occupation, which is sufficient in this case” —Co Lit. ué su- 
pra. These positions of Lord Coxe are universally re- 
garded as laying down accurately the law in relation to the 
interests, which pass.under a grant of the vesture, or of the 
herbage of land. A grant of this kind, therefore, doth pass, 
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Dee. 1840 not indeed the whole land, but a particular right in the land 
Brittain *8¢//—and for that purpose also, ‘‘a particular possession 
vy _ and occupation” of the land itself. It passes to the grantee, 
ed the exclusive right to the use and enjoyment of these profits 
* asa parcel of the land; of consequence, the exclusive right 

to the profits themselves, and of consequence also, the ex- 

clusive possession thereof, as indispensable to the exercise of 

this right. Burt v. Moore, 5 Term. 330. Wherever there 

is such an exclusive right to the possession, trespass quare 
clausum fregit will lie, because for that purpose the land is 

the close of the possessor. Wilson v. Mackwreth, 3 Bur. 

1826— Hoe v. Taylor, Moore 365. But the law makes a 

pointed distinction, between those profits which are the spon- 

taneous products of the earth or its permanent fruits, and 

the corn and other growth of the earth which are produced 
annually by labor and industry, and thence are called fruc- 

tus industriales. The latter for most purposes are regard- 

ed as personal chattels. Upon the death of the owner of 

the land betore they are gathered, they go to his executor 

and not his heir. Upon the termination of an estate of un- 

certain duration by an act other than that of the lessee, they 

belong to him as personal chattels, and do not go over to the 

owner of the soil—they are liable to be seized and sold un- 

der execution as personal chattels—and a sale of them while 
growing, is not a contract or sale of land, or any interest in 

or concerning land under the statute of frauds, but a sale of 

goods. See Co. Litt. 55 a. b.and 56 a. Smith v. Tritt. 

1 Dey, & Bat. 241—Evans v. Roberts, 5 Barn. & Cress, ( 

The esse of 829, (12 E.C. L. R. 377.) Sconell v. Bazall, 1 Young 
nes" & Jac. 398. The vendee of the sheriff, therefore, purcha- 


Tritt, 1 

i. & Bet: ses them as personal chattels, not as a parcel of the land, and 

en by the sale acquires no particular right in the land itself, 

; whereon they are growing, nor any particular possession or 
occupation of the land. The law unquestionably annexeth . 
to this transfer ot the chattels whatever is necessary for the 
taking and enjoying thereof; and therefore in the language 
of Littleton, sect. 68, he who shall have the corn “shall have 
also free entry, egress, and regress, to cut and carry away 
the corn.” Lord Coke, commenting upon these words of Lit- 
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tleton, adds “ and the law in this case driveth him not to an Dee. 1840 


action for the corn, but giveth him a speedy remedy éo enter 
upon the land, and to take and carry it away, and compel- 
leth him not to take it at one time, or to carry it away 
before it be ready to be carried; and therefore the law giveth 
all which is convenient, viz: free entry, egress, and regress 
as much as is necessary.” Co. Lit. 56a. And he further 
remarks “If the lessee” (whose uncertain term has been put 
an end to, without his fault, and who endeavors to enter to 
gather his growing crop) “be disturbed of this way, which 
the law doth give unto him, he shall have his action upon 
his case and recover his damages; and this action the law 
doth give unto him, for, whenever the law giveth anything, 
it giveth also a remedy for the same.” Co. Lit. ut supra. 
From this, the conclusion seems unavoidable that the pur- 
chaser of the growing crop does not become the tenant of the 
land, but acquires as incidental to that purchase a tempora- 
ry easement in nature of a right of way overthe land. The 
corn growing is his property, and, therefore, he may bring 
an action for that—but the law giveth him a more speedy 
remedy, not a further interest or property affecting the land 
itself. The law doth not make the land his close, but author- 
ises him, although it be the close of another, to make entry 
thereon to obtain his property. And as it giveth him this 
right of way, it will give him compensation in damages in 
an action upon the case against any one, who disturbs him 
in the enjoyment of this right. This view is in accordance 
with that taken in a very learned and accurate work, Wil- 
liams on Executors, vol. 1. page 460, where it is stated, 
“ When there is a right to emblements, the law gives a free 
entry, egress and regress, as much as is necessary, in order 
to cut and carry them away; but the emblements do not give 
a title to exclusive occupation.” It has been supposed that 
the case of Crosby v. Wadsworth, 6 East, 601, countenan- 
ces the doctrine, that the purchaser of a growing crop of 
corn acquires an exclusive possession of the close, so that 
he may maintain trespass quare clausum fregit. It must 
be admitted that the distinction, which we believe to be the 
true one, between the transfer of a growing crop of corn, 
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Dec. 1840 and of the growing herbage, was not pointedly taken in that 
case, but the case did not call for such a distinction. The 
vy . contract there, was for a standing crop of mowing grass then 
McKay growing on the. vendor's land, and not of fructus industri- 
et al. 

ales, and therefore was properly regarded as a contract res- 
pecting “an unsevered portion of the freehold, and not 
moveable goods, or personal chattels.” Lord ELLenso- 
RouGH’s remarks, 6 East. 610. But in the case of Evans 
v. Roberts, the distinction is drawn and fully recognized, 
and thereby, as we think, much of the perplexity and con- 
fusion, which had been occasioned by not adverting to that 
distinction, removed from the subject. Our opinion upon 
this point is, that the action is properly brought as for a tres- 

pass on the plaintiff’s goods. 
We see no error in that part of his Honor’s instructions, 
which informed the jury, that if, from the evidence, they 
Ge, — believed the defendant McKay directed, aided, or encouraged 
ads or en-the other defendant in the commission of the trespass, he al- 
conther in 80 Was liable as atrespasser. The Judge did not put Mc- 


the com=" Kay’s zuilt upon the ground of a subsequent assent to the 
trespass, is tréspass of Bates, as the counsel for the defendants supposes, 
trespasser. DUt upon the ground of previous or cotemporaneous direc. 
tion, aid and encouragement. Whether the evidence prov- 
ed such concurrence was a matter for the decision of the ju- 
ry; for we think there was evidence tending to prove it, aud 


fit for their consideration. 





Brittain 


Per Curiam. Let the judgment be affirmed. 
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RICHARD H. BONNER te. ELKANAN W. LATHAM. Dec. 1840 


A grantor by a deed, dated in 1833, conveyed a certaia slave to her son- 
. in-law B. and his wife T. till her grand-deughters M. and S, attain- 
ed the full age of twenty-one years or married; and if B. died before 
the expiration of that period, living his wife, then the right to vest 
‘in her until the age of twenty-one years or the marriage of M. and 
S.; if the said T. died before her husband, then the whole property to 
. vest in the said M. and S. to be equally divided between them as ten- 
- ants in common, and from and after the full age of twenty-one years 
or the marriage of the said M., then the one half of the said proper- 
ty to be equally divided and delivered to the said M., her heirs, &e. 
and after the full age of twenty-one years or marriage of S. the oth- 
‘er half of said property to be divided and delivered to her, her heirs, 
&c.; and if either M. or S. should die without leaving lawful issue, 
. the property to go tothe survivor; and if both die without leaving law- 
_ fal issue, then to return to the grantor. Held by the Court, that, as 
the limitations in the deed, by force of the act of Assembly, (Rev. 
Stat. c. 37,.s. 22,) must be construed as an executory devise in a 
last will would be, the grand-daughter M., on her nrarriage, became a 
-tenant in common with the son-in-law B., thoagh the other grand- 
deughter S. was still under age and unmarried. 


This was an action of detinue, brought (o recover a negro 
man named ‘Toby, and tried at the Fall Term, 1840, ot 
Beaufort Superior Court of Law, before his Honor Judge 
Dick. The facts of the case as agreed on by the parties, 
were as follows: 

_Gne Sarah Winbarn, on the 15th of October, 1833, con- 
veyed the negro Toby, among other slaves. to one Nathan 
Brown and his wife Temperanee, and to Mary F. Wilkins 
and Sarah J. Wilkins, for the purposes set forth in the said 
deed, a copy of which is hereto attached and made a part of 
this case. It was admitted that Nathan Brown sold and con- 
veyed the said negro Toby to the plaintiff iu this action. It 
was further admitted that the defendant intermarried with 
Mary F’. Wilkins, before she arrived at twenty-one years of 
age; that, after the defendant's marriage as aforesaid, he got 
the negro Toby into his possession, and had him in his pos- 
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Dec. 1840 session at the time this action was brought. It was further 





Bonner 


v 
Latham. 


~ admitted that Sarah J. Wilkins was under twenty-one years 


of age and unmarried at the time this action was brought, 
and that she has since married; and that Nathan Brown and 
his wife, and Mary F. Latham and Sarah Jane are all now 
living. The plaintiff in this suit claimed the absolute pro- 
perty in the negro Toby under his purchase from Brown, as 
before stated. 

The deed referred to from Sarah Winburn, is in these 
words: 

“ Know all men by these presents, that I, Sarah Winburn, 
of the county of Martin and State of North Carolina, for the 
natural love and affection which I have and do bear for and 
towards my daughter Temperance Brown and my two grand 
daughters (namely) Mary Frances Wilkins and Sarah Jane 
Wilkins, and for their better maintenance and preferment in 
life, and also for and in consideration of the sum of ten shil- 
lings to me in hand paid before the execution of these pre- 
sents by said Mary Frances Wilkins and Sarah Jane Wil- 
kins, the receipt whereof I do hereby acknowledge, have 
given, granted, bargained and sold, aliened and confirmed, 
and by these presents do give, grant, bargain, sell, alien and 
confirm unto Nathan Brown and his wife Temperance, un- 
till the full age of twenty-one years or th» marriage of said 
Mary Frances Wilkins and Sarah Jane Wilkins, children of 
James Wilkins, dec’d, and my grand-children, whichever 
may first happen; but if the said Nathan Brown shall die 
before his said wife Temperance and during their being un- 
married or under twenty-one years of age, that his right there- 
in shall cease and the same shall be vested in the said Tem- 
perance until the full age of twenty-one years or the marriage 
of said Mary Frances Wilkins and Sarah Jane Wilkins; but 
if the said Temperance shall die before said Nathan, then 
the whole property and estate skall vest in the said Mary 
Frances Wilkins and Sarah Jane Wilkins, their heirs and as- 
signs, to be equally divided between them as tenants in com- 
mon; and from and after the fu!! age of twenty-one years or 
the marriage of the said Mary Frances Wilkins, then the 
one half of the said property and estate to be equally divided 























- OF NORTH CAROLINA. 


273 


and delivered unto the said Mary Frances Wilkins, her heirs Dec. 1840 


and assigns forever; and from and after the full age or mar- 
riage of said Sarah Jane Wilkins, then the other half of the 
said estate or property to be divided and delivered unto the 
said Sarah Jane Wilkins, her heirs and assigns forever; and 
if either of my said grand-children shall die without leaving 
lawful issue of her body living at the time of her death, 
then and in that case the part or share of her so dying shall 
go to be vested in the surviving grand-daughter, her heirs 
and assigus forever. In case the survivor of them shall die 
without leaving lawful issue of her body at the time of her 
death, then the whole of said property given her herein and 
accrued to her by survivorship, shall be vested in and go to 
me the grantor and to my heirs and assigns, the following 
property, both real and personal, to wit: a certain tract or 
parcel of land, lying and being in the county of Martin and 
State of North Carolina, described in a deed, &c. [Here the 
land is described.] Also the following negro slaves, to wit: 
[naming the slaves] to have and to hold the said land and 
slaves, with all the improvements and appurtenances té the 
said land belonging in manner before mentioned. And itis 
understood and agreed between the said grantor Sarah and 
the said Nathan Brown, that the said Nathan, during his 
term in said property, is bound to school and clothe the said 
Mary Frances Wilkins and Sarah Jane Wilkins, at his own 
expense to the value of the profits of said property, but sub- 
ject to no account for the profits or use and occupation of the 
same during said time unto any one whatever, nor for his 
failure to so school and clothe them; but he shall be liable 
to account for the profits, use and occupation of the proper- 
ty after the respective age of twenty-one years or the marriage 
of said two grand-daughters or children of said grantor. In 
witness whereof, the said grantor hath hereunto set her hand 
and seal, this the 15th day of October, A. D. 1833. 
Saran Winsurn, [Seal.] 
Witness, 
Mattuew Suaw.” 
The jury rendered a verdict for the plaintiff, and found 


the value of the negro Toby to be one thousand dollars, and ° 
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Des. mnaal assessed damages forthe detention up to the time of trial to 
Bonner three hundred and fifty dollars, subject to the opinion of the 


v 
Latham. 





Court whether the plaintiff could maintain this action, The 
Court, being of opinion that the plaintiff could not recover, 
ordered the above verdict tu be set aside and a nonsuit enter- 
ed; from which judgment the plaintiff prayed for and obtain- 
ed an appeal to the Supreme Court. 


No counsel for the plaintiff. 
Badger for the defendant. 


Danie, Judge. _If the limitations in a deed of slaves 
were contained in a last will, and would be good as an exe- 
cutory devise, they shall be good and effectual in the deed 
as a remainder. Rev. Stat.c. 37, s. 22. The plaintiff had 
but the interest of Brown in the slave under the deed of Sa- 
rah Winburn. 'To ascertain what that interest was, it may 
be necessary to divide the deed into five branches. First, the 
settlor, by the deed, gave the slave to her son-in-law Brown 
and his wife Temperance, until the full age er marriage of 
Mary and Sarah Wilkins, which may first happen. Secondly: 
But if Brown shall die before his wife and “ during their be- 
ing unmarried or under twenty-one years of age,” then the 
right shall vest in the wife of Brown, until the full age ot 
twenty-one years or the marriage of Mary and Sally Wil- 
kins. Thirdly: But if the wife should die before her hus- 
band, then the whole property shall vest in the said Mary 
and Sarah Wilkins, their heirs and assigns, to be equally di- 
vided between them as tenantsincommon. Fourthly: “And 
from and after the full age of twenty-one years or the mar- 
riage of Mary F. Wilkins, then the one half of the said 
property and estate to be equally divided and delivered to 
her and her heirs forever.” As to the other moiety, it is giv- 
en to Sarah J. Wilkins in the same terms. Fifthly: Brown 
is made liable to account for the profits of the estate only 
“after the respective age of twenty-one years or the mar- 
riage” of the grand-daughters of the settlor. 

The plaintiff contends that Brown was entitled to the ex- 
clusive interest in the slave until Mary and Sarah both 
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married, or both should arrive to the age of twenty-one years, Dec. 1840 
or one should marry and the other arrive to the age of twen- 


ty-one years. Both of thegirls had not married at the date = 
of the writ. Sarah then was single and under age. Latham. 
From reading the whole deed, and particularly the fourth One tenant 
and fifth branches of it, the intention of the settlor seems to ors chavel 
be apparent, that on the event of either ot her grand-daugh- onnet.main 
ters marrying or arriving at age, one half of the property ue for such 


should immediately vest in such grand-daughter. The es- caine his 


tate was not intended to remain in Brown and wife until °° 
both the girls married. The grantor was making a provi- 
sion for each of the girls, to take effect at such time as they 
or either of them might reasonably want it. We are of o- 
pinion that, at the date of the writ, the defcndant was tenant Theeasesof 
in common of the slave with the plaintiff. One tenant in cama,” 
common cannot maintain detinue against his co-tenant to re- 2 Mr: 65, 
cover the possession of the chattel so held in common. —e — 


Cumpbell v. Campbell, 2 Mur. Rep.65. Lncas v. Was- 398, cited 
son, 2 Dev. Rep. 398. The judgment must be affirmed. °° *PPF°" 


Per Curiam. Judgment affirmed. 
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DOE ON DEMISE of JOHN WALL vs. JOHN HINSON. 


This court will presume the judgment of the court below to have been 
tight, unless error be shewn; and it is the daty of the appellant to 
furnish the court with the means of ascertaining such error. 

Surprise on the trial furnishes no ground for the interference of this 
court. That is a matter for the consideration of the court below ona 
motion for a new trial. 


This action of Ejectment was tried at Fall Term, 1839, 
of Anson Superior Court, before his honor Judge Toomer, 
when a verdict was rendered for the plaintiff. A motion on 
the part of the defendant for a new trial was overruled, and 
judgment pronounced by the court for the plaintiff, from 
which the defendant appealed. The case is stated by the 
court in delivering their opinion. 


Winston and Strange for the plaintiff. 
Mendenhall for the defendant. 


Gaston, Judge. The case made out for this court, which 
is to be regarded in the nature of the appellant’s Bill of Ex- 
ceptions, states that the defendant gave in evidence a deed of 
bargain and sale of the land in dispute, executed to him by 
Sarah Martin, who had a life estate therein, on the 26th of 
April, 1828, “a copy whereof is attached and made a part 
of the case,” and also a deed containing a contract of lease, 
written on the same sheet of paper and bearing the same 
date, executed by him to the said Sarah, “a copy of which 
is also attached and made a part of the case.” But no copy 
of either of the deeds is attached, nor is there any other des- 
cription of either of them, or any statement of their contents. 
In the hope of obtaining a more complete transcript, we is- 
sued a certiorari; but the return in no manner supplies these 
defects. As therefore we are to presume the judgment be- 
low right, until error is shewn, and as it is the duty of the 
appellant to furnish us with the means of ascertaining 
whether error does or does not exist, we feel ourselves bound 
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to understand the deeds referred to, as warranting the opera- Dec. 1840 
tion and construction, which the court below gave to them, 
unless such operation and construction could not legally be 
attributed to deeds of that character. Hinson. 
The case, then, as it appears on the trial, was that Sarah 
Martin, the tenant for life, duly conveyed her estate to the 
defendant, who immediately thereafter leased the premises 
to the said Sarah; that the said Sarah’s interest in the land 
was duly levied upon and sold under execution, and convey- 
ed to the lessor of the plaintff. There was a controversy 
between the parties, whether the conveyance to the defend- 
ant by Sarah Martin was not fraudulent and void against 
the plaintiff, claiming under one of her creditors; but the 
plaintiff insisted, however that might be, he was entitled to 
recover, because, if that conveyance was valid, the lessor of 
the plaintiff had acquired Sarah’s interest under the lease 
from the defendant. And his Honor so instructed the jury. 
If the lease were a valid one, and the term thereby granted 
had not expired, clearly this instruction was just. We see 
nothing to shew that the term had expired. The case does 
not set forth that such an objection was raised. Nor do we 
see any objection raised to the validity of the lease on the 
trial. It was indeed contended, on -the motion for a new 
trial, that the lease was invalid, because it did not appear to The refusal 
have been proved and registered, as is required by law for pnt 
the conveyance of lands. The refusal of a new trial can- a 
not be assigned for error. That motion was addressed to 
the sound discretion of the Judge, and it was for him to say 
whether he would listen to anobjection, which had not been Rey ¢ 
raised on the trial, and which was made to the validity of an eo -. 
instrument by the party, who had himself introduced it.— not ve reg- 
Besides if the lease were for a term of years, registration is’ 
not necessary to its validity. 
The alleged surprise on the plaintiff as to the legal effect 
of the lease is a matter of which we can take no notice, 
(Lindsay v. Lee, 1 Dev. 464,) and the question, respecting ¢,<ase of 
the admissibility in evidence of the report of the commission- ian 5 See 
ers to the County Court of Anson upon the state of Sarah end oqgese- 
Martin’s accounts, as the administratrix of her deceased hus- *** 
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Dec. 1849 band, become wholly immaterial, unless the defendant can* 





shew that the Judge erred in instructing the jury to find for 
the plaintiff, although Sarah Martin’s conveyance to the de- 
fendant were bona fide. The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


AMBROSE MINGA vs. JULIUS H. ZOLLICOFFER. 


An original attachment cannot issue in this State for any cause of ac- 
tion arising from tort, but only for those founded on contract. 


This was a case brought from Halifax Superior Court of 
Law on an appeal by the defendant from the decision of his 
honor Judge Hat, made at Fall Term, 1840. The plain- 
tiff sued out an original attachment against the defendant 
and declared against him (in the usual form) for an assault 
and battery, alleged to have been committed by the defend- 
ant upon the person of the plaintiff. ‘The defendant hav- 
ing appeared and rep!evied, moved to quash the writ or dis- 
miss the suit, on the ground that the attachment was not a 
proper suit or process to be sued out on the cause of action 
set forth in the plaintiff’s declaration. But the presiding 
Judge, being ot opinion that the attachment was a proper 
process in this case, and was rightfully sued out, overruled 
the defendant’s motion and ordered him to plead to the ac- 
tion, from which order he prayed, and his Honor allowed 
an appeal to the Supreme Court. 


B. F. Moore and Whitaker for the plaintiff. 
Badger and Daniel for the defendant. 


Gaston, Judge. The provisions in our act of Assembly, 
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in relation to the remedy by original attactment, purport to Dec. 1840 


be direeted against absconding or non-resident debtors.— 
The case set forth in the Ist section Rev. Stat. c. 6, is “ that 


a person indebted” hath removed or is removing himself out Zollicoffer 


of the county privately, or so conceals himself that the or- 
dinary process of law cannot be served on “such debtor.” 
That provided for in the second is, when a person, who shall 
be an inhabitant of any other government, so that he cannot 
be personally served with process, “shall be indebted” to 
any person or resident of this State. The cases referred to 
in the 13th are those, where by law a justice hath jurisdic- 
diction, and complaint is made on oath that any person hath 
removed or is removing himself out of the county private- 
ly, or so absconds or coneeals himself that the ordinary pro- 
cess of law cannot be served “on such debtor,” or that 
“such debtor” is an inhabitant ef another government. It 
is true that where these sections prescribe the oath in regard 
to the existence and extent of the debt, they use the terms 
“debt or demand;” but it would seem clear that these are 
regarded as expressing claims of the-same kind, for in the 
form of the attachment, given in the 4th section, it is recited 
that “ A. B. (or A. B, agent, attorney or factor of C. D.) hath 
complained on oath that E. F. is justly indebted to him (or 
the said C. D.) the amount of &c,” and the mandate is to at- 
tach so much of the estate of the said E. F. as shall be of 
value sufficient “to satisfy the said debt and costs.” Now 
neither in common parlance nor in legal proceedings is a 
mere wrong-doer designated as a debtor, nor his responsibil- 
ty for the wrong classed under the denomination of debts. 
Debts are the creatures of contract, and the language of 
these acts must be exceedingly strained to bring within their 
operation claims arising not from contract but from Zor. 

We are all convinced that cases not of contract, were not 
intended to be embraced within these enactments. It is 
manifest that the debts or demands contemplated were sup- 
posed capable of being ascertained with such precision that 
the amount due thereon could be verified by the oath of “the 
plaintiff, his agent, attorney or factor.” It would not be a 
little absurd to suppose that the plaintiff should be required 
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Dec. 1840 to swear to the amount due him because of an assault, or of 

~ Mings ~ defamatory words, or of a malicious prosecution or any oth- 

vy erpersonal injury, which is incapable of being weighed in 

Zoliicoffer necuniary scales; but we can scarcely think with gravity of 

“his agent, attorney or factor” being received to state the ac- 

count and swear to the true sum due thereon. Besides, 

if we must understand the term debtor, when describing the 

object of the attachment, sufficiently comprehensive to take 

in all persons, against whom civil suits may be instituted, 

how can we refuse to give the same meaning to the same 

term in the same statute, where the debtors of the defendant 

are directed to be summoned to answer for what may be due 

from them to the defendant? He, who has committed a 

wrong, is, in the eye of reason, just as well qualified as he 

who has received it, to declare on oath the just amount of 

compensation due therefor; and if those who have violated 

the plaintiff’s rights are his debtors, so those who have vio- 

lated the personal rights of the defendant are his debtors al- 

so. We believe, however, no one has yet thought that a 

garnishee was to answer for his forts against the defendant. 

The present case does not require of us to say whether a 

judicial attachment, founded upon a return of non est in- 

venius to an original writ sued out against the defendant, 

will lie in a case not arising on contract—(see Rev. Stat. c, 

31, s. 56, and c. 6, s. 12,) and therefore we forbear from ex- 
pressing any opinion upon it. 

It is to be certified to the court below that this court is of 

opinion that the attachment was not a proper process to be 

sued out by the plaintiff in this case, and that the writ ought 


to be quashed. 


Per Curiam. Judgment accordingly. 
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JOHN A. SMITHWICK vs. ELIZABETH BIGGS & al. 


A testator, after bequeathing certain negroes to his wife for life, or dur- 
ing widowhood, hequeaths as follows: “+1 wish for the negroes lent to 
my wife, if they do not behave, to be hired out. I also wish for all 
the negroes not given to be hired out as soon as they will bring any 
thing. And after the death of my wife or marriage, I want all my 
property not given away to be equally divided among my girls.” 
The negro for which this action was brought, was one of those di- 
rected to be hired out. Held that the daughters had only an interest 
in remainder after the death or marriage of the widow, and that there- 
fore the plaintiff, who claimed under a conveyance from the husband 
of one of the daughters, could not bring trover for the negro daring 
the lifetime of the widow, or while she remained unmarried. 


This was an action of Trover for the conversion of a ne- 
gro woman named Anesley, tried at the Fall Term, 1840, 
of Martin Superior Court, before his honor Judge Hatt. 
Upon a case agreed, the court decided that the plaintiff’s ac- 
tion could not be sustained; whereupon he submitted toa 
nonsuit and appealed to the Supreme Court. The facts of 
the case are stated in the opinion of the court. 


Badger for the piaintiff. 
Biggs for the detendants. 


Dante, Judge. This was an action of Trover to tecov- 
er the value of a slave, named Anesley. Plea, not guilty. 
In the year 1824, Noah Perry made his will, and after sev- 
eral other devises and legacies, devised lands and three 
slaves (James, Hannah and Dempsey) to his wife Molly Per- 
ry for life or widowhood. Then comes this clause in the 
will: “I wish for the negroes lent to my wife, if they do not 
behave, to be hired out. I also wish for all the negroes not 
given to be hired out as soon as they will bring any thing. 
And after the death of my wife or marriage, I want all my 
property not given away to be equally divided among all my 
girls.” Anesley is one of the slaves directed to be hired out. 
The testator did not direct how the hires of the young ne- 
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Dec. 1840 sroes should be disposed of. The defendant is the daugh- 


——_— — —__ 


Smithwick 


v 
Biggs 
et al, 


ter of the testator, and was the wife of Joseph Biggs. Inthe 
year 1830, Joseph Biggs by deed conveyed to the plaintiff 
“his undivided part of the negroes willed to his wife by No- 
ah Perry after the death ot Molly Perry, the widow.” Jo- 
seph Biggs died in the year 1832. In the year 1837, the 
widow, executor and daughters of Noah Perry, by a parol 
agreement, divided the said property, and the slave Anesley 
fell to the defendant. She took her into her possession and 
converted her to her own use, before the date of the plain- 
tiff’s writ. Molly Perry, the widow is yet alive. The court 
was of the opinion that the plaintiff could not recover. He 
was nonsuited and appealed. 

That the testator did not contemplate a present and an 
immediate bequest to his daughters of the young negroes, is 
to be collected from these words in his will, to wit: “I also 
wish for all the negroes not given to be hired out as soon as 
they will bring any thing.” And afterwards he proceeds 
and says “I want all my property not given away to be e- 
qually divided among my girls.” We ask when? The tes- 
tator answers “ after the death or marriage of my wife.” The 
remainder’in the three negroes given to his wife for life com- 
poses a part of the property not given away. The daugh- 
ters of course had but an interest in remainder in that por- 
tion of the property. And we think that the testator has 
made a bequest only in futuro to his daughters of the young 
negroes; for, as to them, the daughters can claim by no oth- 
er words in the will than those just mentioned. It is quite 
unnecessary for us to decide whether the widow took a life 
estate by implication in the young negroes, or whether the 
executor was to receive the hires during the life of the wid- 
ow for the next of kin. It seems to be clear that the dauzh- 
ters had no right to the possession of the young negroes (of 
whom Anesley is one) until the death or marriage of their 
mother. Joseph Biggs, by his deed in 1830, conveyed noth- 
ing more than this ulterior interest of his wife. In 1837 
Anesley came to the defendant, not by force of the bequest 
in her father’s will, but by the parol assignment of the tem- 
porary interest, which was either in the widow of the testa- 
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tor or his executor. The time has not arrived for the plain- Dec. 1840 __ 
tiff to claim under his deed. The judgment must be af-“———— 


fiirmed. , 
Per Curiam. Judgment of nonsuit affirmed. 


ROWLAND MAYO ws. WILLIAM A. BLOUNT. 


It is a sound rule in the construction of adeed thata perfect description, 
which fully ascertains the corpus, is not to be defeated by the addition 
of a farther and false description. 


But the Court has no right to strike out one part of the description more 
than another, unless the part retained completely fits the subject claim- 
ed, and the rejected part does not; and unless, further, it appear that 
the whole description, including the part sought to be rejected, is ap- 
plicable to no other thing. It must be shewn, at least to the degree of 
moral probability, that there is no corpue that will answer the descrip- 
tion in every particular. 


This was an action of Trespass guare clausum fregit, 
tried at Fall Term, 1840, of Beaufort Superior Court of Law, 
before his honor Judge Dick, when the plaintiff was non- 
suited and appealed to the Supreme Court. ‘The facts are 
stated in the opinion of the Court. 


J. H. Bryan for the plaintiff. 
Badger for the defendant. 


Rurrin, Chief Justice. This is an action of trespass 
quare clausum fregit, and was tried on the .general issue. 
The plaintiff claimed under a deed to himself from William 
S. Rowland, dated December 13th, 1828. In it the land is 
thus described: “ A certain tract of land in the county of 
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Dec. 1840 Beaufort, on the south side of Pamptico river, and west side 





Mayo 


v 
Blount. 


ot D. creek, and on or near the upper Cypress Swamp, a 
branch of Sonth D. creek, it being part of a tract of land 
formerly belonging to the estate of John Rowland, deceased, 
which fell to me by heirship by the death of my mother.” 

For the purpose of identifying the land conveyed, and 
shewing that the locus in quo was a part of it, the plaintiff 
gave in evidence a patent to John Rowland, issued in 1794, 
for a tract of land described thus: “ Two hundred acres ly- 
ing in our county of Beaufort, on the south side of Pampti- 
co river, beginning at a sweet-gum in Douge’s third line on 
or neat the Cypress swamp, a branch of South Dividing 
creek; thence west 100 poles to a gum; thence south 320 
poles to a holly; thence east 100 poles to a red bay; thence 
to the beginning.” And also proved, that John Rowland 
died, leaving two children, William S. and Mary; to whom 
the granted land descended as the heirs at law of the paten- 
tee. 

Upon that evidence the defendant insisted, that, although 
the locus in quo was a part of the tract described in the pa- 
tent, yet that it did not appear that the deed to the plaintiff 
covered it. Of that opinion was the Court; and the plain- 
tiff submitted tc a nonsuit and appealed. 

It is possible the deed was intended to cover the granted 
land or an undivided moiety of it, and that the plaintiff 
might have shewn facts which would have authorised that 
construction. But, with his Honor, we think he did not do 
so on the trial. The onus was on the plaintiff to prove such 
facts as would point the description to the land he claims un- 
der it. He insists, that he has done so, although he does 
not shew that the locus in quo descended to W. S. Rowland 
from his mother, or upon her death; because, as he says, the 
land is sufficiently described without that, and it may, there- 
fore, bestruck out. It is admitted to Le a sound rule of con- 
struction, that a perfect description, which fully ascertains 
the corpus, is not to be defeated by the addition of a farther 
ard false description. But we doubt whether there is in this 
case any such perfect description as will identify the subject 
of the deed with that of the patent. The deed says, the 
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land formerly belonged to John Rowland; but it does not re. Dec. 1640 


fer to the patent as the means by which he acquired title, ~ 
and the plaintiff gave no evidence that the patentee owned no 





Mayo 
\ 


other land that would answer to the other calls, namely, as Blount. 


lying on the south side of Pamptico and on the swamp. The 
deed gives no corners, courses, nor distances, nor qnantity e- 
ven; but only the streams, and the channels through which 
the bargainor derived his title. 'The reference merely to the 
water courses is too uncertain as a description, to identify 
this as the Jand, nnless there be evidence to render it at 
least probable that John Rowland has no other land on those 
streams. But even in the reference to the streams, the two 
instruments do not agree. The grant says, that the begin- 
ning sweet-gum is “ on or near the upper Cypress swamp, a 
branch of South Dividing creek,” without designating on 
which side of that creek the land lies: whereas the deed, af- 
ter mentioning that the land to be conveyed by .it lies on the 
south side of Pamptico river, interpolates in the description 
the words “ and on the west side of the D. creek.” Evi- 
dence might have made it appear that the land mentioned in 
the patent is on the west side of Dividing creek; but no such 
evidence was given, and it may lie on the east side. The 
difference in the descriptions shews, that the two tracts may 
be different; and their identity cannot be presumed, when 
there is such a dissrepancy in the terms of description. 

It is thus seen that the plaintiff was under the necessity of 
resorting to the residue of the description in his deed, namely, 
that the land had belonged to the bargainor’s father and fell 
to him by descent from his mother or at her death. Now, 
we have no right to strike out one part of this description 
more than another part, unless, as has been already said, the 
part retained completely fits the subject claimed, and the re- 
jected part does not; and unless, further, it appear that the 
whole description, including the part sought to be rejected, is 
applicable to no other thing. For it may be that one part 
of the description wi!l suit several distinct things; while the 
whole will embrace only asinglething. That single thing 
is the subject of the conveyance, if it can be found; and no 
other can be deemed the subject, until it be shewn, at least 
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Dec. 1840 to the degree of moral probability, that there is no corpus 
Sieve that will answer the description in every particular. Proc- 

vy torv. Pool,4Dev.370. Belk v. Love, 1 Dev. & Bat. 65. 
Blount. Now, it may be, that John Rowland owned other land, and 
The cases made a will devising it to his wife, who died intestate, and 
4 e peal 4 from whom it descended to the son and daughter; or that the 
Dev. 370, father devised for life to the wife, without more, and that, up- 
= og 1 0n her death, the land fell into possession of the children by 
per. * @* descent from the father. It laid on the plaintiff to offer some 
~ approv- evidence to rebut such probabilities: not that, in themselves, 
7 they are probabilities, but that they are created, as applicable 
to this case, by the language of the deed; and, therefore, they 

ought, in some degree at least, to have been answered. In 

other words, we cannot strike out of the deed any part 

of the description which is not made to appear false; and 

while these words are retained in this deed, we must say, up- 

on theevidence given, that this locus in quo does not appear 


to be embraced by it. 
Per Curiam. Judgment below affirmed. 


YOUNG BRISENDINE vs. THOMAS MARTIN. 


Where a surety brings an action of assumpsit, for money paid for the 
use and at the requestof the defendant, against his co-surety, to ob- 
tain contribution, itis not sufficient for him to shew that he has given 
his note for the debt due by the principal, and that the same has been 
accepted by the creditor as a payment and discharge of the debt. 

To entitle him to recover in this action, he must prove an actual pay- 
ment in money, or in money’s worth, such as bank notes, the note of 
of a third person, or a horse or the like, which is valuable in itself to 
the surety who parts with it. 


This was an action of assumpsit, brought by the plaintiff 
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to recoyer contribution of the defendant as his co-surety. Dec. 1840 


The case was tried at Fall Term, 1840, of Rutherford Supe- 7 Bri 


rior Court of Law, before his honor Judge Bartey. Seve- 
ral points were raised on the trial, by the defendant’s counsel, 

which it is unnecessary to state, as only ene was decided-by 
this court, that being fatal to the plaintiff’s action. | Under 
the charge of the Judge below, the jury found a verdict for 
the plaintiff—a new trial was moved for and refused, and 
from the judgment the defendant appealed to the Supreme 
Court. 


Saunders and Hoke for the plaintiff. 
Bynum for the defendant. 


Rurrin, Chief Justice. The plaintiff, the defendant and 
David Nowland were the joint sureties of John C. Elliot, as 
the administrator of James Hoard, deceased. Elliot died in- 
solvent and indebted to the estate; and administration de bo- 
nis non was granted to the present plaintiff. The next ot 
kin of Hoard filed their bill in the Court of Equity, and ob- 
tained a decree against the present plaintiff and Nowland 
for the balance due from Elliot; and issued an execution, 
which was returned “ satisfied.” The mode in which it was 
satisfied was this: The present plaintiff gave to the creditor 
his note, with a surety, for one half of the sum; and the cre- 
ditor accepted the same in satisfaction; and Nowland settled 
the other half. This action of assumpsit, for money paid to 
the use of the defendant and at his request, was then brought 
to obtain contribution from hin. 

On the trial, the counsel for the defendant objected, a- 
mongst other things, that this action would not lie, as the 
plaintiff had only given his note for the money. But the 
Court held that to be such a’ payment as would enable the 
plaintiff to maintain the actior. 

There has been a tendency towards relaxing the strict 
rule, which requires the party to pay money, before he can 
bring an action for money paitl. It is, indeed, established, 
that money’s worth, as bank notes, a horse parted from at an 
agreed price, or the like, are to be looked upon as money, 
for the purposes of an action of this kind. In New York, 


roma 


Martin. 
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Dec. 1840 it has, moreover, been held, that if a surety give a note and 








the creditor accept it in satisfaction, and give a discharge of 
the original debt, it is sufficient to give the surety his action 
against the principal. Witherly v. Mann, 11 John. Rep. 
518. That case has been followed by so many others, that- 
the doctrine may be considered as settled in that State. In 
some cases, doubtless, it may promote convenience and per- 
haps justice. | When this case was first opened to us, we 
were favorably inclined towards it, upon the ground that 
the plaintiff was conclusively bound for the money, and that 
the defendant was discharged from his former liability, and 
so had all the benefit of a payment. It struck us, therefore, 
that he ought not to say, the plaintiff had not paid the mo- 
ney. But we believe, upon consideration, that, having re- 
gard to the distinctive principles of actions, we are obliged 
to hold, that the plaintiff has not entitled himself to this ac- 
tion as yet. In the instances of bank notes, property, 
or even passing a bill or note made by a third person 
and belonging to the surety, the party parts frorn a thing that 
is valuable in itself. But when he gives his own bond or 
note, he is, in fact, nothing out of pocket until he pays it, 
He has merely given a new security for the debt, and may 
never pay it. The discharge of the principal from the ori- 
ginal demund is not sufficient to support the action; for that 
applies equally to a voluntary release given by the creditor at 
the instance of the surety, and in that case the action certain- 
ly would not lie. Now, there are many ways in which it 
may happen that the present plaintiff may escape from pay- © 
ing this debt.. He may not be called on for it by the creditor; 
orhe may become insolvent; or his note may be void, as 
founded on or connected with un usurious contract, for ex- 
ample: so that it is quite possible he may evade the payment. 
While that is so, however the parties may have treated the 
note in giving and receiving it, the law cannot deem it equi- 
valent tomoney. The plaintiffis, as yet, none the poorer by 
the defendant, and until he shall be, we think the action for 
money paid cannot lie. Ht is against elementary principles 
that it should. If, indeed, there had been with us a series of 
adjudged cases, asin New York, or even one judgment of 
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this Court, we should, probably, have been willing, if not Dec. 1840 
felt ourselves bound, to follow the precedent. But we do not Brisendine 


know of any such case, and we do not feel authorised, a- 


gainst principle, to make the precedent. At one time it was Martia. 


held by Lord Kenyon, at Nisi Prius, and, it would seem, 
also by the Court ot King’s Bench, that a promissory note 
of the party’s owr, if taken in payment, might be consider- 
ed asmoney. Barclay v. Gooch, 2 Esp. N. P. Rep. 571. 
But that case has not been followed; and whenever it has 
been since mentioned, it has teen disapproved. It wasques- 
tioned and disregarded in Taylor v. Higgins, 3 East. 169. 
In Mazwell v. Jameson, 2 Barn. and Alder. 51, the surety 
took up the note of his: principal by giving his own bond to 
the creditor; but he was not allowed to recover for money 
paid. In that case, the Court considered Barclay v. Gooch 
and Taylor v. Higgins inconsistent with each other, and 
therefore followed the last, especially as it was consistent 
with principle. For these reasons, we think the judgment 
erroneous, and it must be reversed, and a venire de novo 
awarded. - 


Per Curiam. Judgment accordingly. 
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ERASMUS D. WOLFE vs. SAMUEL FLEMING. 


Probably if there be an explicit acknowledgment of a debt, and a dis- 
tinct admission that it has not been paid but still exists, and nothing 
more be said about the mode or time of payment as proposed by the 
debtor, or of his objection to pay upon the ground of the statute of 
limitations, or some other defence, then such unqualified admissions 
might go to the jury as evidence of anew promise. But if the lan- 
guage of the party be so vague and indeterminate, as not in itself to 
amount to a promise, orto satisfy the mind, either from its own terms 
or something referred to, what the party meant to engage, there is 
nothing to repel the statute of limitations. 

To repel the bar created by this statute, the words ought not to leave 
the meaning in doubt, but should clearly indicate the intention to as- 
sume or torenew the obligation for the debt. 

Where it was proposed to the defendant that if he would pay the princi- 
pal, the interest should be forgiven, and he declined the proposition, 
and inturn, requested the witness to buy the debt (which was about 
$655 principal, and about $180 interest) for $500, and expressed the 
opinion that the creditor would accept that sum, Ae/d that these words 
cid not take the case out of the statute of limitations. This language 
imports more an offer to compromise, than a promise to pay the debt. 


This was an action of Assumpsit for goods sold and de- 
livered, tried at Fall Term, 1839, of Burke Superior Court 
of Law, before his honor Judge Pearson. ‘The pleas were 
the general issue and statute of limitations. The plaintiff 
proved the delivery of the goods, and that the price agreed 
on was $655 10-100 to be paid in April, 1832. The writ 
was issued 24th April, 1837. The plaintiff read three let- 
ters of the defendant, apologizing for not having paid sooner, 
and professing a perfect willingness to pay &c. The last 
letter was dated in October, 1833, asking indulgence until 
December, and promising to pay at that time. The plaintiff 
then called Mr. McKesson, who swore that, sometime in the 
year 1836, at the request of the plaintiff, he called upon the 
detendant and stated to him “that he was authorized by the 
plaintiff to propose to him, that, if he would pay the princi- 
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pal, the interest would be forgiven.” The defendant replied, Dec. 1840 


“IT wish you would buy the debt for me for $500: I think 
by your stating that it is a hard case, he will agree to take 





va 


that sum.” The witness promised to inform the plaintiff Fleming. 


of the defendant’s proposition, and the conversation ended. 
The plaintiff here closed his case and the defendant offered 
no evidence. 

The court instructed the jury that if they believed the ev- 
idence, they would find the general issue in favor of the 
plaintiff, but that they must find the plea of the statute of 
limitations in favor of the defendant; for to take a case out 
of the statute of limitations, there must be a promise ¢o pay, 
either express or implied; that in this case there was no evi- 
dence of an express promise, and the evidence, if true, did 
not establish a state of facts, from which the law would im- 
ply a promise. ‘There was a verdict for the defendant, and 
the plaintiff’s counsel obtained a rule for a new trial, on the 
ground of misdirection by the court. ‘This rule upon argu- 
ment was overruled, and judgment rendered for the defend- 
ant, from which judgment the plaintiff appealed to the Su- 
preme Court. 


No counsel for the plaintiff. 
Saunders for the defendant. 


Rurrin, Chief Justice. Although the facts stated in the 
record are not precisely the same, nor as strong as they were 
when the case was formerly before us, 4 Dev. & Bat. 129, 
yet we concur with his Honor in thinking, that enough does 
not appear to take the case out of the statute of limitations, 
according to the former decisions. 

The whole question turns on the testimony of the witness 
(McKesson,) who testified for the plaintiff on both trials. 
Not the least remarkable circumstance in the case is the dif- 
ference in the statements of that person’s testimony upon 
the two trials. On the first he is made to say, that the de- 
fendant refused to pay the debt; and moreover, that, after 
offering to pay $500, the defendant declared, that, if the 
plaintiff would not take that sum, he would pay no more, 
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Dec. 1840 and would plead the statute of limitations. We thought 


v 
Fleming. 


Wolfe clearly, that such refusal to make payment and express reli- 


ance on the statute, repelled all idea of a promise to pay. 
The witness now omits all that he then said on the subject 
of the defendant’s express refusal to pay, and of his plead- 
ing the statute. Perhaps few circumstances could more 
strikingly exemplify and illustrate the correctness of the 
rules adopted by us, than these discrepancies. They show 
the propriety of requiring something more than language, 
which, by straining, may be made to mean an acknowledg- 
ment of the debt; something explicit and unequivocal, that 
might not have been intended in one sense by the speaker, 
and understood or misunderstocd in another sense by the 
witness. Hence we have thought it proper at different times 
to say “that no acknowledgment is sufficient, uuless it fur- 
nish a plain inference, that the defendant thereby intended to 
engage to pay the debt:” “that it ought to be such an ac- 
knowledgement as would be evidence to sustain an action 
on it as a special promise:” “that besides acknowledging the 
debt to have been contracted, and that it is not paid, there 
ought to be something to indicate an existing willingness or 
intention to pay or to remain bound:” expressions varying, 
indeed, in the terms used, but of the same import and mean- 
ing. Probably, if there be an explicit acknowledgment of 
a debt, and a distinct admission that it has not been paid but 
still exists, and nothing more be said about the mode or time 
of payment as proposed by the debtor, or of his objection to 
pay upon the ground of the statute or some other defence, 
then such unqualified admissions might go to the jury as ev- 
idence of a new promise. But if the language of the party 
be so vague and indeterminate as not, in itself, to amount to 
a promise, or to satisfy the mind, either froin its own terms 
or something referred te, what the party meant to engage, 
we think there is nothing to repel the statute. In the case, 
as now appearing, it is not pretended that there is an express 
premise to pay. Neither do we think there is a fair, much 
less a plain inference or implication of a promise. The wit- 
ness proposed to the defendant, that, if he would pay the 
principal, the interest should be forgiven. That was not 
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accepted by the defendant; but he, in turn, requests the wit- Dec. 1840 


ness to buy the debt for $50!), and expresses the opinion, the ~ 
creditor will take that sum. It cannot be reasonably assum- 
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Wolfe 


v 
ed, alter the detendant had declined availing himself of the Fleming. 


first proposition, so favorable to him, that immediately he 
should intend by his own proposition to acknowledge and as- 
sume the whole debt, principal and interest, or indeed any 
part of it, except upon the footing of his new and condition- 
al offer, which has not been accepted on the other side. 
The language of the defendant purports to be in the nature 
of a proposition of compromise, and of his desire that the 
witness should befriend him in buying his peace, rather than 
an acknowledgment of his legal obligation and wil ing- 
ness to pay the debt in question. But to repel the bar of the 
statute the words ought not to leave the meaning in doubt, 
but should plainly indicate the intention to assume or renew 
the obligation for the debt. 


Per Curiam. Judgment below affirmed. 


DEN EX DEM. DAVID G. FLANNIKEN vs. DAVID LEE. 


In this action of ejectment, the only question was as to whether the de- 
fendant was in poasession of the premises at the time of the institution 
of the suit. It appeared that several years before the suit commenc- 
ed the defendant had potsessed a building, which was intersected by 
the line between him and the lessor of the plaintiff. The building 
had two rooms, one of whieh was acorn-crib, which was on the land 
of the lessor of the plaintiff, and which, having an outer door, was kept 
locked by the defendant, who was requested, but refused, to remove the 
building to his own side of the line, Held that under these circumstan- 
ces, if the defendant, at the time the action was brought, kept the 
crib locked up, rhis was such a possession by him as warranted the 
plaintiff’s action. 

It is the duty of the appellant to the Supreme Court to see the case so 
made out as distinctly to present the points opon which the judgment 
below is sought to be reviewed. 


This was an action of Ejectment, tried at Spring Term, 
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Dec. 1840 1839, before Nasu, Judge, when there wasa verdict for the 





Flanniken 


plaintiff under the charge of the Court, a new trial moved 


v __ for and refused, judgment for the plaintiff and an appeal to 


Lee. 


the Supreme Court. The facts, so far as they regard the 
point submitted to this Court, are stated in the opinion de- 


livered. 


Hoke and Saunders for the plaintiff. 
Alexander and Barringer for the defendant. 


Gaston, Judge. This was an action of Ejectment. There 
was a verdict for the plaintiff, and a judgment accordingly, 
and the defendant appealed to this Court. Upon the trial of 
the cause, it was much controverted whether the dividing 
line between the lessor of the plaintiff and the defendant 
ran north sixty-four degrees east, or north sixty-one east. If 
the former were the true course, it was admitted that the 
plaintiff was entitled to a verdict. But if the latter were the 
true course, then the right of the plaintiff depended upon 
the fact whether the defendant, at the institution of the ac- 
tion, was in possession on the plaintiff’s side of the line. No 
objection has been taken to the correctness of the instruc- 
tions given to the jury in relation to the first question, but it 
is insisted that the instructions upon the second were erro- 
neous. 

From the case stated, we collect the circumstances, bear- 
ing upon the question of possession, to be these: Several 
years before the institution of the suit, the defendant had 
possessed, as a part of his homestead, acertain building which 
is intersected by the line No. 61 east. It was a building 
with two apartments, one of which he had used as a cotton 
house, and the other as a corn-crib. There was a partition be- 
tween the two rooms, and each had an external door. While 
the defendant was thus in possession, a Mr. Chambers pur- 
chased the land of the lessor of the plaintiff, but did not 
perfect his legal title thereto. The apartment called the corn- 
crib then actually contained the defendant’s corn, and was 
kept locked by him, but the other aparment was empty and 
the door unfastened. The defendant asked and obtained 
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permission from Chambers to continue the possession of the Dec. 1840 


crib, until the corn then in it should be all used. This was 
accordingly done, and afterwards Chambers required of the 
defendant to remove the building unto the defendant’s side of 
the line. The defendant refused to do so, and some time af- 
terwards the action was brought. The Judge’s instruction 
to the jury was, that if the crib was on the plaintiff’s side of 
the line, and the defendant, when the action was brought, 
kept the same locked up, ¢his was such a possession by him, 
as warranted the plaintiff’s action. In this instruction we 
do not see anyerror. The requisition on the defendant to 
remove the building unto his side of the line, was at once a 
manifestation that Chambers, then representing the lessor of 
the plaintiff, regarded it as the defendant’s building, and also 
a notification that possession by him over the line was no 
longer to be allowed. If the defendant had refused upon 
the ground that he disclaimed ownership of the building or 
of that part of the building not within his own limits, the 
case we presume would have so stated. Buta general refu- 
sal, accompanied by the subsequent exercise of dominion, 
can be reasonably regarded in no other light than as claim- 
ing the building, and claiming that it should remain where 
it stood. One ofthe usual modes of manifesting occupation 
of a house, is by the keeping of its keys; and occupation un- 
der a claim of right is possession. 

We admit that the case is not so distinctly stated, that we 
can be quite sure that we donot misunderstand some of its 
circumstances. In one part of it the entire building is called 
a crib, and in other parts the designation is confined to the 
room wherein corn was kept, and thereby some ambiguity 
is necessarily created. If by reason of this ambiguity, we 
have been led into any misapprehension, it is the misfortune 
or fault of the appellant, whose duty it is to see the case so 
made out as distinctly to present the points upon which the 
judgment below is sought to be reviewed. Until we seeer- 
ror in the judgment we presume it right. 

The judgment of the Superior Court is affirmed with 
costs. 


Per Curiam. Judgment accordingly. 


Flanniken 


v 
Lee. 
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Dec. 1840 WILLIAM RICHARDSON AND THE EXECUTORS OF JOHN 











WALL ws. EDMUND JONES & al. 


Where a bond is given to “A. and B. and other obligees,” to be paid to 
the said A. and B.”" an action for the breach of this bond cannot be 
brought in the name of A. and B. alone, without joining the others or 
shewing that A. and B. are the surviving obiigees. 


A payment to A. and B. would discharge the obligation; but if payment 
is not made, the suit must be brought in the name of the parties, with 


whom the obligation was contracted. 


This was an action of deht, tried at Spring Term, 1840, 
of Rutherford Superior Court of Law, before Battey, Judge, 
in which the plaintiff, submitting to the opinion of the 
Court, was nonsuited, and appealed to the Supreme Court. 
The facts are stated by the Jadge who delivered the opinion 


of the Court. 


Saunders for the plaintiff. 
Bynum for the defendant. 


Danret, Judge. This was an action for debt on a spe- 
cialty: plea, non est factum. ‘The plaintiffs declared on a 
bond dated, on the 16th April, 1823, for the sum of £3,500, 
made and executed to William Richardson and John Wall, 
as obligees. -On the trial, the plaintiffs, to support their de- 
claration, offered in evidence a bond for the same sum and 
date, but executed by the defendants to the said William 
Richardson and John Wall, Esqrs: “and the rest of the jus- 
tices assigned to keep the peace for Rutherford county,” “ to 
be paid to the said William Richardson and John Wall.” 
The reading of this bond in evidence was objected to, as it 
appeared to be a bond given to more joint obligees, than the 
one declared on professed to be. The court rejected the ev- 
idence; and the plaintiffs were nonsuited and appealed. 


If the obligors,on a breach of the bond, had paid to 
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Richardson and Wall, it would have been a good satisfac- Dec. 1840 
tion and discharge. But if the obligors failed to pay: as itis ~~ a 
alleged they did, then the instrument offered in evidence in- gon 
forms us that the obligors have contracted, under their seal, avai 
with several other obligees besides Richardson and Wall. - 
Those other obligees are not made parties plaintiffs in the de- 
claration; nor is there any averment in the declaration that 

they are dead, so as to enable Richardson and Wall to sue as 
survivors. In actions er contractu, the omission to join as 
plaintiffs in the writ and declaration all those that ought to 

be joined, ‘viz. ali the obligees who are alive,) may be taken 
advantage of on the trial under the general issue. The con- |, 
tract and obligation were made to others besides Richardson ex contrac- 
and Wall. The words in the contract “to be paid to the tion a 
said Richardson and Wall,” do not restrict the legal force of make the 
the deed to those two only; but as the contract is made joint- plamtiffs 


ly with all the named obligees, all must joi as plaintiffs in ken mn ona 


the action. The plaintiffs could have averred in their de- a. cae 
claration, who were justices at the date of the bond and issue. 
have made them parties plaintiffs. And they could, and 

ought to have averred the death of any of the obligees, if a- 

ny had died since the date of the bond, to enable the survi- 

vors to sue and maintain the action: The bond offered in 
evidence, was a different one from that described in the de- 
claration, and it was properly rejected bythe Court. The 


judgment must be affirmed. 





Per Curiam. Judgment below affirmed. 


12 
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Dec. 1840 SAMUEL MITCHELL AND IRVIN DONNELL, Executors of 
— PATRICK McGIBONEY, ts. PETER ADAMS. 


The Court of Probate may accept the renunciation of an executor at any 
time before he has intermeddled with the effects of his testator, even 
after he has proved the will. So of the excutor of an executor as to 
the first will. 


Where A. died leaving a will, appointing B. his executor, and B., -after 
proving the will, died leaving C. and D. his executors, who accepted 
the trusts of the latter will, and qualified as executors thereof, but 
without at the time renouncing as to the first will, but they never in- 
termeddled with the effects of the first testator: Ae/d that the Coart of 
Probate had the power, years afterwards, to accept their renunciation 
as to the first will, and grant administration cum testamento annezo. 

Held further, that these acts, being within the power and jurisdiction of 
the Court of Probate, could not be incidentally or collaterally impeach- 
ed in any other Court, bat could only be attacked upon an applica- 
tion to the Court of Probate to revoke the letters of administration and 


recall the executors. 


This was an action on the ease, tried before his honor 
Judge Nasu, at the Fall Term, 1840, of Guilford Superior 
Court. The plaintiffs declared as executors of Patrick Mc- 
Giboney, to recover a sum of money received by the defend- 
ant to the use of the plaintiffs as executors. The defendant, 
among other things, pleaded specially “that the plaintiffs have 
renouneed as executors of Patrick M’Giboney, and that admin- 
istration on his estate has been granted to one David McGib- 
oney, to whom the defendant has tendered the inoney, but 
he has refused to receive it.” To the several pleas there 
was a general replication, and on the trial the plaintiffs, in 
submission to the opinion of the Court, suffered a nonsuit, 
and appealed to this Court. The following is a statement of 


the case: 

Patrick McGiboney died, leaving a last will and testament, 
which was duly admitted to probate, and John Cunningham, 
the executor, duly qualified as such. John Cunningham 
died, leaving a last will and testament, and the plaintiffs, the 
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executors therein named, proved the same and were duly Dec. 140 
qualified, and duly administered the effects of this testator. “Mitchell 


At the time the pl-intiffs so qualified as the executors of John 
Cunningham, it was not known to them or any other person 
that there was any estate of Patrick McGiboney remaining 
unadministered by his executor, John Cunningham. Some 
years afterwards, it was discovered that there was property to 
be administered. Whereupon the plaintiffs, without ever in- 
termeddling with said property, went into Court and renoun- 
ced their right to execute the will of Patrick McGiboney, 
and the Court, with their knowledge and consent, appointed 
David McGiboney administrator de bonis non with the will 
annexed of the said Patrick. The testator, Patrick McGib- 
oney, had been a soldier of the revolution, and, under the 
acts of Congress, became entitled to a considerable sum of 
money; and to collect it, the administrator appointed the de- 
fendant his agent, who had accordingly done so; and this ac- 
tion was brought to recover it from him, it being at the time 
the action was brought still in his hands. A recovery was 
claimed for the plaintiffs upon the ground that they were 
the legal representatives of Patrick McGiboney, their renun- 
ciation being of no effect and the letters of administration 
granted to David McGiboney consequently void. The Court 
ruled that an executor of an executor may qualify and take 
upon himself the executorship of the latter will and refuse to 
execute the will of the first testator, and that the County 
Court of Guilford had jurisdiction to accept the renunciation 
of the plaintiffs, and to appoint an administrator de bonis 
non with the will annexed, upon the estate of Patrick Mc- 
Giboney; and that, as they had so done, and such adminis- 
tration was still in existence, not revoked nor reversed, the 
plaintiffs could not recover in this action. 


‘J. T. Morehead for the plaintiff. 
Graham and Bryan for the defendants. 


Rurrin, Chief Justice. It is quite certain that an execu- 
tor cannot refuse the office in part and undertake it in part; 
but if he enter on the duties, he is compellable to go through 





et al. 
Vv 
Adams, 
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Dec. 1840 with them. But this is only true in respect of all the bur- 

“Mitebell_ dens imposed on him by the same will. For, if he be the 

et al, executor of one who was the executor of a prior testator, he 

san may take upon himself the administering of the will of his 

immediate testator, and refuse the other. Hayton and Wolfe, 

Cro. Jac. 614. Shep. Touch: 464. The executorship of 

both wills is not therefore one and the same office, but each 

is a distinct one; and the Court of Probate may allow the 

trusts in respect of the two estates to be divided, at least, 

when that is done in the first instance or at the time the exe- 

cutor takes probate of the will of his immediate testator. 

‘The question in this case is, whether it is competent for that 

Court to allow such renunciation, so as to found thereon a 

grant of administration cwm testamento annezo, after the 

executor has once taken probate of the latter will, without 
accempanying that with a refusal of the former. 

We do not see why the Court ot Probate should not have 
such a power, especially before the executor hs intermed- 
died with the effects of the first testator. At the time ke took 
probate of his testator’s will, he might not have known that 
he had been the executor of the former testator; and the pur- 
poses of justice or convenience to those interested in the first 
estate, as well as the last, may be promoted by separating the 

After pro- administration. Certainly, we think that after the executor 
bate, an ex- ° ‘ 

ecutor can- has taken probate, he cannot, of his own mere plea- 
not re- , sure, refuse the office under the first will, as he might 


nounce at 
hisown have done before probate; but he can only renounce, if at 


on tes all, by the leave and in the discretion of the Court. Our 

Sanne 2 enquiry is, whether the Court has a jurisdiction to receive 

— such subsequent renunciation and dismiss the executor. If 
there be no such power in the court, the grant of administra- 
tion must be void; for there is no authority to appoint an ad- 
ministrator where there is an executor. 

Since the two offices are distinct, it follows that the court 
must have the power to receive the renunciation of that one 
of them which is incidental as it were to the other, if, under 
the same state of facts, the renunciation by the executor of 
the office under the will of his immediate testator be admis- 


sible. It may, therefore, be useful to ascertain whether the 
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present plaintiffs, after taking probate of the will of Cunning- Dec. 1640 


ham, could, before intermeddling with his assets, be admitted y oi.44) 


to renounce, and thereupon be dismissed. 


et al. 


It must he admitted to have been at one time held as law, aan 


that if an executor intermeddled with the effects, or did any 
act indicative of the intention of taking on himself the ben- 
efits and burdens of the will, the ordinary had no power to 
dismiss him and grant administration with the will annexed; 
und that advantage might be taken thereof in an action by 
the administrator, by plea, that the will appointed an execu- 
tor, and that he had administered. Graysbrook vs. For, 1 
Plowd. 280. Parten and Baseden’s case, 1 Mod. Rep. 213. 
Nothing could be more unreasonable than such a doctrine. 
It imports that the grant of administration is not merely void- 
able, but void; and, consequently, it would not even protect 
a debtor in paying to such an administrator. It might be 
impossible for the debtor or the ordinary to ascertain that 
the executor had intermeddled before refusing; and therefore 
the letters of administration ought not to be impeached, al- 
though it should afterwards come to light that he had thus 
intermeddled. Hence in such a case it was early held, that, 
though upon such a discovery the administration was revo- 
cable by the ordinary, yet it was valid until revoked. Weut. 
Off. Ex. 91. The principle of the rule must be, that the 
fact of the executor’s renunciation was within the knowl- 
edge of the ordinary, and its legality and efficacy a matter 
Sor the ordinary’s determinalion; and, therefore, that while 
his decision stands, it must be respected and received as con- 
clusive. In Doyle v. Blake, 2 Sch. & Lef. 229, Lorp 
RepespDALe expressed his opinion, that the old cases could 
not be supported on principle; and said, that the purport of 
the modern decisions was, that an administration after the 
executor had acted in pais might be repealed, but was not 
a mere nullity, except as a protection to the executor against 
creditors. ‘The executor cannot by such an administration, 
founded on his own renunciation, discharge himself from 
liability to creditors, arising out of his acts in administering; 
yet a debtor cannot set up the act in pais of the executor to 
defeat the action. If the debtor be not allowed to impeach 
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Dec. 1840 the administration by pleading that matter, as a consequence 


—_— 


Mitche!! 
et al. 
v 
Adains. 


it must be the law, that a payment to such an administrator 
is a good discharge to the debtor—at all events, it will be so 
deemed during the existence of the administraticn. It is 
true, the grant of administration when there is a will, though 
unknown, or before the renunciation of the executor, is 
void. Abram v. Cunningham, 2 Lev. 182—1 Ventr. 393. 
Graysbrook v. For, Plow. 276. 

Hard as that rule may operate on debtors or purchasers 
from the administration, it yet cannot be denied, because it 
arises out of the jurisdiction to grant administration on the 
estate of one dying intestate, Consequently to authorise an 
administration, there must be an intestacy; which is, when 
there is no will, or a will without an executor. But there 
is a jurisdiction in the ordinary to judge of the validity of 
testaments, and also to dismiss am executor upon his renun- 
ciation; and, therefore, what is done by the ordinary upon a 
questicn of either of those kinds, must, while that tribunal 
permits it to continue in force, be conclusive on all other tri- 
bunals and persons. Hence when a person obtained probate, 
as executor of a forged will, a debtor was protected in mak- 
ing payment to him, because, if sued, the debtor could nat 
have contested the will nor the propriety of granting pro- 
bate to the executor Noel v. Wells, 1 Lev. 235—Allen v. 
Dundas, 3 T. R. 125. 

‘I'he same principle embraces the case before us. What- 
ever regulations the courts of probate may adopt for their 
own government for receiving the renunciation of the exec- 
utor and dismissing him, of for revokirg an administration 
thereon founded, and recalling the executor, they must be 
exclusively for the consideration of those courts, and of 
such others as may have the jurisdiction of reversal or ap- 
peal, or other direct control over the decision. As it is un- 
questionably within the province of the court of probate to 
receive an executor’s refusal and disiniss him, and found 
thereon a grant of administration cum testamento annero, 
such a grant cannot be incidentally and collaterally impeach- 
ed in another court, upon the ground that the executor ought 
not to have been dismissed. Why should that be enquired 
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into in another court? How can it be? If the executor Dec. 1840 


ought not to have been dismissed, let the application be made 
to the courtof probate to recall him. But, as the fact ot the 
renunciation must be known to the ordinary, and he is also 
to judge when an executor may be dismissed, in other courts 
the renunciation of the executor, recited in the letters of ad- 
ministration, must be presumed to have been really made 
and received, and also to have been made in apt time and 
effectually: although the court of probate may, upon its own 
principles, have the power or be under the obligation to 
compel him to assume the office again. Factum valet, 
quod fiert non debuit, as has been said. Supposing, there- 
fore, that this administration might and ought to be called 
in, yet until that be done, the present plaintiffs cannot, in the 
face of their renunciation of record,. state themselves to be 
executors to the prejudice of those who have acted on the 
faith of that renunciation. 

It would seem, however, that the administration ought 
not to be revoked, according to the modern established course 
of the English Ecclesiastical Courts. An executor is now 
allowed to renounce at any time before he has actually ad- 
ministered goods of the testator. In Jackson § Welling- 
ton v. Whitehead, 3 Phill. 577, the executor, contrary to an 
old case in 1 Vent. 335, was permitted to renounce, after ta- 
king the oath of office; he not having ‘intermeddled with 
the effects, and the probate not having passed the seals.— 
Sir Joun Nicwory said that he had looked through a 
great number of cases, and found none where the court re- 
fused to dismiss, except on the ground ¢hat the party had 
intermeddled with the effects. That, indeed is assuming 
the whole responsibility of executor, and the court ought not 
to embarrass creditors and others by dividing the responsi- 
bility. So, when an executor renounced, and an adminis- 
trator was appointed and sworn, the executor was allowed 
to retract and take probate at any time before the grant pass- 
ed the seals, or other letters were actually issued. McDon- 
nell v. Prendergast, 3 Hagg. 212, and in that case it is es- 
pecially-said, that swearing is not intermeddling. Buta still 
stronger case is that of Meek § Donald v. Curtis, 1 Hagg. 


Mitchell 
et al. 
¥ 


Adams. 
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Dec. 1840127, Here probate of a will was actually taken by two ex- 
Mitchel! &CUtors and an executrix, who was a married woman living 


et al. 


ve 
Adams. 


apart from her husband; and the action of the executors be- 
ing embarrassed by the necessity of the lhusband’s joining in 
some transfers of stock, and the feme not having intermed- 
died with the deceased’s effects, and no suit having been 
commenced by or against the executors in respect to the es- 
tate, the court, on the application of the parties, revoked the 
probate before grauted, and decreed a new probate to the two 
executors by themselves, with a power reserved to the ex- 
ecutrix. 

Thus it is seen, that not only has the court of probate 
power to dismiss the execntor and grant administration ia 
the case of an intermeddling in pais by the executor, but 
it is also competent to do so where there has heen nothing 
but the formal assumption of the office in the court of pro- 
bate, without any intermeddling with the effects. It is not 
for us now to say, how far the purposes of justice or conve- 
nience to the parties made it discreet or proper in this case 
to admit the present plaintiffs to renounce or might require 
the court of probate to revoke what was then done; as the 
question before us concerns the jurisdiction or power only of 
the court. Upon that point our opinion is, that, upon au- 
thority and also trom a due regard to the security of those 
who are obliged to deal with the administrator, the subject 
was within the jurisdiction of the County Court, and con- 
sequently, that the administration is not void. 


Per Curiam. Judgment below affirmed. 
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SAMUEL FLEMING vs. JACOB L. STRALEY. 


Where the question was one of domicile at the date of the writ, and 
the defendant proved that the plaintiff, before the date of the writ, had 
gone from one county to another, and wished the jury to infer from 
this an abandonment of his former home, the testimony of a witness 
who swears that “this was not regarded in his (the plaintiff's) father- 
in-law’s family, where the plaintiff resided, and where the witness, a 
member of the family, also resided, as an abandonment of the 
plaintiff's then place of residence,” is admissible; for it does mot ap- 
pear that the witness came to his knowledge by the ex parte hearsay of 
any of the members of the family, but he may have derived it from 


other facts, apparent at the time to the family. 


This was an action of debt, tried at the Spring Term, 
1840, of Burke Superior Court, before his honor Judge 
Hatt, the writ having been issued from and returnable to 
the Superior Court of Burke county, directed to the sheriff 
of Yancy county, and executed by him. The defendant re- 
sided in Yancy county. At the return term, the defendant 
pleaded that, at the time of issuing the writ, the plaintiff was 
a resident of Yancy, and not of Burke county; to which 
there was a replication. Upon the trial of this issue, it was 
proved that the plaintiff formerly resided at his father-in- 
Jaw’s, in the county of Burke. At the trial the plaintiff was 
a resident of Yancy. A good deal of testimony was offered 
by both purties, in relation to the period when the plaintiff 
established his domicile in Yancy. It appeared in evidence 
that, about the time the writ issued, the plaintiff, with his 
wife and one of his chiidren, went from his father-in-law’s, 
in the county of Burke, leaving one of his children behind 
him, to Burnsville, in Yancy, where he and the fam- 
ily he took with him remained about two weeks, living, dur- 
ing that time, in a house which the plaintiff there owned: tha 
after the expiration of that time, he returned with his family 
to his former abode, in Burke, where he remained about two 
or three weeks, when he again went to Burnsville, where he 


has since continued to reside. 
13 
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Dec. 1840 A brother of the plaintiff’s wife was examined as a witness 

by the plaintiff. He stated that, when the plaintiff, with his 

wife and child, left his father-in-law’s, about the time of is- 

Straley. suing the writ as before stated, he accompanied them. He 
further stated that the plaintiff’s departure, on ‘this occasion, 
from his futher-in-law’s, was not regarded, in his father-in-law’s 
family, as an abandonment of the plaintiff’s then place of re- 
sidence, but merely as a temporary visit to Burnsville. This 
last testimony of the witness was objected to by the defendant’s 
counsel, but admitted by the court. The jury returned a ver- 
dict for the plaintiff; a motion was made by the defendant for 
a new trial, because improper testimony had been admitted; 
but the motion was overruled by the Court, and judgment 
rendered for the plaintiff. From this judgment the defen- 
dant appealed to the Supreme Court. 


Fleming. 
v 





Saunders for the plaintiff. 
No counsel for the defendant. 


Daniet, Judge. §$ The writ was in debt, issued on the © 
29th of April, 1839, returnable to Burke Superior Court. 
Plea in abatement, that, on the day of issuing the writ, nei- 
ther the plaintiff nor the defendant was a resident of the coun- 
ty of Burke. On the trial of the issue, a brother of the 
plaintiff’s wife deposed, that when the plaintiff first went to 
Yancy from Burke (as stated in the case) it was not regarded 
in his father-in law’s family (where the plaintiff then resid- 
ed) as anabandoment of the plaintiff’s then place of residence. 
We are asked, whether this evidence is admissible? The de- 
fendant had not proved any declaration made by the plaintiff 
of his then abandoning his domicile in Burke, but he had 
offered in evidence certain facts, from which he wished the 
jury to presume aa abandonment by the plaintiff of his domi- 
cile in Burke atthe date of the writ. 'To repel an inference 
of that kind from the facts proved by the defendant, the evi- 
dence objected to was offered by the plaintiff to shew how the 
family, in which he was then living, regarded this movement 
of his. How the witness derived his knowledge of the im- 
pression of the family, isnot siated. He may have so un- 
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derstood it from the conversation which passed between the 
plaintiff and the members of the family, at the time of his 
setting off for Yancy, or from the conduct of the plaintiff 
and family, or from the plaintiff’s leaving necessary articles 
of property, &c. It does not appear that the witness came 
to this knowledge by the ez parte hearsay of any of the 
members of the family. We are of opinion that what the 
witness deposed to was a fact pertinent and proper to go tothe 
jury, to repel the presumption attempted to be raised by the 
evidence given in by the defendant. The judgment must 
be affirmed. 


Per Curiam. Judgment below affirmed. 


DAVID NOWLAND os. THOMAS MARTIN. 


One surety cannot sustain an action against his co-surety for money paid 
for the principal, unless he has actually paid the money, or what is 
equivalent thereto. Even a note, given by an agent of the surety in 
the agent’s own name, will not support the action, although that note 
was received by the creditor in satisfaction of his demand. 


This was an action of Assumpsit for money paid &c., 
tried at the Fall Term, 1840, of Rutherford Superior Court, 
before his honor Judge Bartey. Under the instruction of 
the court there was a verdict for the plaintiff, a new trial 
moved for, and the motion overruled, a judgment for the 
plaintiff and an appeal therefrom by the defendant to the Su- 
preme Court. 

The transaction out of which this suit grew, and the facts 
in relation to it were precisely the same, as in the case of 
Brizendine v. Martin, (ante p. 286,) except that the note 
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Dec. 1840 given, in this case, in satisfaction of the debt and accepted 
Wanl.ca by the creditor, was given by the agent of the plaintiff in 


Nowlend 
"9 me his own name, and not by the defendant. 


Mazstio. 
Hoke and Saunders for the plaintiff. 
Bynum for the defendant. 


Rurrin, Chief Justice. The facts in this case are precise- 
ly the same as those in the case of Brizendine v. Martin at 
this term (ante p. 286) except that the present plaintiff did 
not give to the creditors his own note for one halt of their 
debt, but his son Hardin Nowland, as his agent, settled the 
business for his father, and gave his, Hardin’s, note to the 
creditors. 

The court was of opinion that, as the son acted as the a- 
gent of his father, in settling the debt by his note, the father 
could maintain the action for money paid. 

We do not perceive any ground of discrimination between 
this case and that of Brizendine against the same defend- 
ant. If the son had interfered officiously, of course the fa- 
ther could sustain no action. But, no doubt, the son acted 
under the father’s authority, and gave his note on behalf of 
his father and instead of his father’s. Still the father has 
paid no money, either to the original creditor or to the son. 
After all, there is but a security outstanding for the debt; 
and as yet the surety is nothing out of pocket, but only lia- 
ble for the money. 


Per Curiam. Judgment reversed, and venire de novo. 
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JONAS JENKINS, Jr. vs. JESSE C. COCKERHAM. 


Parel evidence may be received to shew when a writ issued. The act 
of Assembly directing the clerk to mark the day of issuing process is 
only directory, and does not exclude other evidence. 

In an action of slander, the defendant cannot, to support his plea of jus- 
tification, give evidence of transactions or conversations between him- 
self and others, to which the plaintiff was not privy. 

In an action of slander, in which the defendant is charged with having 
imputed perjury to the plaintiff, the plea of justification is not sustain- 
ed, if the jury are satisfied that the plaintiff was honestly mistaken 
in what he swore to. In such an action, the plea of justification must 
contain all the averments, which, if true, constitute the crime of per- 
jury. 

The cases of Boyden v. O’Deneal, 1 Dev. 171; Hamilton ». Smith, 2 
Dev. and Bat. 274; Murphy ». McNeil, 2 Dev. and Bat. 244; and 
Roberson v. Devane, 2 Hay. 154, cited and approved. 


This was an action on the case for slander, tried at the Fall 
Term, 1840, of Haywood Superior Court, before his honor 
Judge Bartey. The declaration set forth, in substance, that 
the defendant had charged the plaintiff with swearing to a 
lie, upon the trial of an indictment against the defendant for 
a misdemeanor. The defendant pleaded the general issue, 
statute of limitations and justification. The plaintiff prov- 
ed the speaking of the words by the defendant, and then of- 
fered to prove by parol the day on which the writ issued, 
there being no date of its issuing marked upon the writ. The 
defendant objected to this evidence, but it was admitted by 
the court. 

The defendant, to sustain his plea of justification, offered 
proof of what the plaintiff swore, upon the trial of the in- 
dictment against him, the defendant, for the purpose of shew- 
.ing that the plaintiff swore falsely and corruptly. It was in 
proof that the defendant, Cockerman, had issued his war- 
rant as justice of the peace against one George Southerland 
and Ann Chambers, charging them with fornication and a- 


Dec. 1840 
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pen. 1840 dultery; that he examined witnesses touching their offence, 
Jenkins ®0d caused them to enter into recognizances with sureties for 


v 
Cocker- 
man, 


their appearance at the next County Court; that the warrant 
and recognizances were placed in the hands of one Benjamin 
M. Enlow, deputy sheriff, by said defendant, with directions 
to be delivered to the county attorney; that the plaintiff was 
one of the sureties of the said Southerland and Chambers; 
that afterwards, on the same day, the warrant and recogni- 
zances were burnt by the said Enlow, Southerland and 
Chambers. A short time before they were burnt, an agree- 
ment was made to burn the papers, the — being pre- 
sent and not objecting. 

The defendant was indicted for corruption in his office as 
a justice of the peace, in procuring and directing the papers 
to be burnt, &c. The defendant proved that the plaintiff 
swore upon the trial of this indictment, that he, the detend- 
ant Cockerman, examined some of the witnesses before him 
on the trial of Southerland and Chambers, and, before he 
concluded the examination of all the witnesses, stopped and 
said, there was no evidence to bind them over to court. The 
plaintiff furthermore swore that he and the defendant, a few 
minutes after the trial, met under a tree, and the defendant 
then stated to him that there was no evidence to bind the 
parties, that it would become a county charge, and that the 
warrant and recognizances might be burnt. The defendant 
then offered proof that, when he stopped the examination of 
the witnesses aforesaid, he said he had sufficient proof to 
bind the parties, and he did bind them. The defendant’s 
counsel then proposed to shew that Cockerman commenced 
a prosecution against Enlow and Southerland for burning 
the papers, before the prosecution was commenced against 
him; and also proposed to shew that the defendant was ap- 
plied to, in a short time after the conversation with Jenkins, 
he (Jenkins) not being present, by one Angel, to permit the 
parties to compromise and stop the proceedings against 
Southerland and Chambers, and that he refused. This evi- 
dence was objected to, on the ground that the prosecution in- 
stituted by the defendant was not against the plaintiff, and 
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that the declaration proposed to be given in evidence was not Dec. 1840 


by the court. His Honor then charged the jury that if the 
words contained in the plaintiff's declaration were'spoken by 
the defendant of the plaintiff, and that within six months of 
the issuing of the writ, they should find a verdict for the 
plaintiff, unless they should be satisfied that the defendant 
had sustainéd his plea of justification; that if the plaintiff, in 
what he swore on the indictment, was mistaken, but not wil- 
fully and corruptly so, the plea was not sustained; but that, if 
the plaintiff had sworn falsely and corruptly, they should find 
for the defendant. ‘There was a verdict for the plaintiff. A 
motion for a new trial was made by the defendant’s counsel, 
becauss of the rejection of proper testimony, aud especially 
upon the ground of misdirection by the court. He contend- 
ed that if the defendant proved that the plaintiff had sworn 
falsely, his plea of justification was sustained, and it was not 
necessary for him to prove that he swore corruptly and false- 
ly, but that it was for the plaintiff to shew that, although 
mistaken, he was not corrupt. The motion for a new trial 
was overruled and judgment rendered for the plaintiff, from 
which the defendant appealed to the Supreme Court. 


Francis for the plaintiff. 
No counsel for the defendant. 


Dante, Judge. Three questions arise in this case.— 
First, whether parol evidence could be received to shew 
when the writ issued. We are of the opinion that the court 
was correct in overruling the objection to this evidence. 
The act of Assemby directs the clerk to mark the day of 
issuing process: this is only directory under a penalty; 
there is nothing in the act confining the proof of the 
time to the mark of the clerk on the writ. It was a 
fact to be proved by the best evidence the nafure of the 
case admitted, Boyden vs. O’Deneal, 1 Dev. 171. Second- 
ly, to support the plea of justification, the defendant tender- 
ed evidence to shew that he had commenced a prosecution a- 
gainst Enlow and Southerland for burning the papers, before 
the prosecution had been commenced against him. And he 


v 
Cocker- 
man, 


in the presence of the plaintiff. ‘The evidence was rejected Jenking 
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Dec. 1840 also proposed to shewn, that he was applied to by one An- 


Jenkins 
Vv 
Cocker- 
man. 


gel to permit the parties to compromise and stop the pro- 
ceedings, and that he refused; and this, a short time after the 
conversation with Jenkins, but he, Jenkins, not being present. 
We are of the opinion that this evidence was properly re- 
jected. Hamilton v. Smith, 2 Dev. & Bat. 274, was an ac- 
tior. for slander, and we then held that transactions between 
the defendant and others, to which the plaintiff was in no way 
privy, were not admissible in evidence against the plaintiff. 
In Murphy v. McNeil, 2 Dev. & Bat. 244, we held that one 
party cannot give in evidence a conversation between him- 
self and a third person in the absence of the other party. 
In Roberson v. Devane, 2 Hay. Rep. 154, it was held, that 
after declarations of a party shall not be received to explain 
his former transactions. These authorities induce us to think 
that the decision of the Judge was correct. Thirdly, the 
Judge charged the jury that, if the plaintiff was mistaken 
in what he swore to on the indictment, the plea of “justifi- 
cation” was not sustained. We ho'd that the Judge’s in- 
struction in this respect was correct. The defamatory words 
complained of, charged upon the plaintiff the crime of per- 
jury, and the plea of “justification” would have been es- 
sentially bad, if it had not contained all the averments, 
which, if true, established the crime of perjury—a wilful, 
corrupt aud false swearing. See 3d Chitty on Plead. 1033. 
And it was essential for the support of the plea to prove all 


its material allegations. 


Per Curtam. Judgment of the Superior Court affirmed, 
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DEN EX DEM. HENRY W. SKINNER AND ELIZABETH Dee. 1840 


HIS WIFE os. FRANCIS FLETCHER. 


Where a commission issued, by order of a County Court, to take the 
private examination of a feme covert as to her execution of a deed, the 
recital in the commission that “it has been represented to our said 


court that M. W. (the feme covert) is indisposed, so that she cannot 
travel to our said court,” &c. is as effectual as if the same recital had 
been made in the order of the court directing the commission to issue. 

The words “ indisposed, so that she cannot travel,” &c. taken in refer- 
ence to the subject matter, must mean “unable to travel from sick- 
ness,” 

Where the commissioners certified that they took ** the private examina- 
tion” of the feme covert, and that she acknowledged that “ she execu- 
ted the deed without any compulsion from her husband or any other 
person,” this is sofficient; without saying that she was examined 
* privily and apart from her husband.” 


On the subject of the examination of femes covers, as to the execution of 
deeds, the phrases “ privy examination,” ‘private examination,” and 
** examination separate and apart from her hasband,” are indifferently 


used in our acts of Assembly. 


This was an action of Ejectment, tried at the Fall Term, 
1840, of Pasquotank Superior Court, before his honor Jadge 
Battie. The defendant set up title under a deed éxeéuted 
to him by William W. Freshwater and Mary his wife, in the 
year 1824, and it was admitted that at the date of that deed 
the title in fee simple was in the said Mary. Theonly ques- 
tion. was, whether that deed had been so proved as to pass 

‘the title of the feme covert. The deed was in the usual form. 
The probate was as follows: First, an entry on the records 
of the court in the following words: 

“ State of North Carolina, September 
Pasquotank County, Term, 1824. 

This deed of bargain and sale from William W. Fresh- 
water and wife to Aaron Fletcher, was exhibited and ac- 
knowledged in open court by William W. Freshwater, and 
-on motion ordered that Ambrose Knox and Thaddeus F'resh- 
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Dec. 1840 water, Esquires, be directed to take the private examination 


of Mary Freshwater, the wife of the said William, as to her 
voluntary assent thereto, and make report to December Term 


Teste, Cuaries Grice, Cl’k.” 

By virtue of which order a commission issued from the 
said court in the following words, to wit: 

“ State of North Carolina 
To Ambrose Knox and Thaddeus Freshwater, Esquires, 

justices of the peace for the county of Pasquotank, 

Greeting: 

Whereas Aaron Fletcher hath produced a deed of con- 
veyance made to him from William W. Freshwater and Ma- 
ry his wife, of a certain tract or parcel of land, lying and be- 
in the county of Pasquotank, in the State aforesaid, and 
procured the same to be proven in the court of the said coun- 
ty of Pasquotank, and it being represented to our said court 
that Mary Freshwater, the wife ot the said William W. 
Freshwater, is indisposed, so that she cannot travel to our 
said court to be privily examined as to her free consent in 
executing the said conveyance, know ye that we, in confi- 
dence of your prudence and fidelity, have appointed you 
and by these presents do give unto you or any twoof you full 
power and authority to take the private examination of the 
said Mary Freshwater, wife of the said William W. Fresh- 
water, concerning her free consent in executing thesaid con- 
veyance. And therefore we command you or any two of 
you, that at such certain day and place as you shall think 
fit, you go to the said Mary Freshwater, if she cannot con- 
veniently come to you, and, privily and apart from her hus- 
band, examine her, the said Mary Freshwater, whether she 
executed the said conveyence, freeiy and of her own accord, 
without fear or compulsion of the said William W. Fresh- 
water, her husband; the examination being distinctly and 
plainly wrote on the said deed or on some paper annex- 
ed thereto; and when you have so taken the said examina- 
tion, you are to send the same closed up under the seal of 
you or any two of you, together with this writ, to our said 
court, to be held for the said county of Pasquotank, at the 
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court house in Elizabeth City, on the 1st Monday of Decem- Deo. 1540 
ber next ensuing. Witness, Charles Grice, clerk of the said “Fae 
court, at Elizabeth City the 6th day of September, 1824, 4; 4), 
and in the 49th year of our independence. v 
Cuarces Gaice, Cl’k.” Fietehe. 
Upon this writ the said commissioners returned as follows, 
annexing the commission and the return to the deed, to 
wit: 
“ Agreeable to the within commission to us directed, we 
have proceeded to take the private examination of Mary 
Freshwater, wife of William W. Freshwater, relative to her 
voluntary assent in the execution of the annexed deed, who 
saith ske did execute the same without any compulsion from 
her husband or any other person whatever. Given under 
our hands and seals the 6th day of November, 1824. 
AmsBrosE Knox, [Seal.] 
Tuappevus FResHWwarTeRr, [Seal.}” 
The clerk then entered upon his record as follows, to wit: 
. _~ - aa ss. December Term, 1824. 
Ambrose Knox and Thaddeus Freshwater, Esquires, to 
whom the within commission issued, directing them to take 
the private examination of Mary Freshwater, wife of Wil- 
liam W. Freshwater, report that she acknowledged to have 
signed the same of her own free will and accord, and with- 
out any compulsion from her said husband. Ordered to be 
registered. 
Teste, Cuar.es Grice, Cl’k.” 
And on the deed was endorsed the following certificate 
from the register. 
“ Registered in the Register’s office of Pasquotank county, 
January 13, 1825, in book X, pages 127, 128 & 129, by 
Joun C. Enrinenavs, P. Reg. 
A verdict was taken for the plaintiff, subject to the opinion 
of his Honor, whether the defendant had acquired the title 
of Mary Freshwater. His Honor being of opinion that the 
deed as proved did not pass the title of the feme, gave judg- 
ment for the plaintiff, from which the defendant appealed to 
the Supreme Court. 
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A. Moore for the plaintiff. 
Kinney for the defendant. 


Danie, Judge. The order of the County Court, grant- 
ing a commission to take the private examination of the 
Seme covert to the deed given by Freshwater and his wife 
to the defendant, does not contain any suggestion that she 
was “so infirm” that she could not travel to court to be ex- 
amined. But the commission, which issued upon that or- 
der, contains these words, “ and it being represented to our 
said court that Mary Freshwater, wife of said William Fresh- 
water, is indisposed, so that she cannot travel to said court 
&c.” 'The commission was executed by the commissioners 
and duly returned, and the court ordered the deed, the com- 
mission and report to be registered, which was done accord- 
ingly. ‘The word indisposed has two meanings: it may 
mean unwilling to travel, or it may mean unable to travel 
from sickness. ‘The latter meaning must be assigned to the 
word, when we read it in connection with its context. The 
County Court is limited in its power to grant commis- 
sions of this kind, and therefore it is necessary that the 
proceedings should shew that the court acted within the 
sphere of its limited jurisdiction, as no intendment would be 
made that it had so acted. In Fenner v. Jasper, 2 Dev. and 


The case of Bat. 34, a remark fell from the court, which would seem to 


Fenner vs, 
Jasper, 2 
Dev. and 
Bat. 34, cit- 
ed and ap- 
proved. 


imply that the suggestion should appear in the order made 
by the court; but it is afterwards distinctly stated that the 
suggestion must appear either in the order or the commis- 
sion. That case, we still think, was correctly decided, for 
there was not a proper fact suggested, either in the order or 
the commission. In the case now before us, we are of the 
opinion that the proceedings of the County Court do shew, 
that they acted within the Jimits of the power given them by 
the acts of Assembly. 

Another objection to the validity of the deed arises upon 
the report or return of the commissioners. The report is not, 
couched in definite or precise language; but we think, nev- 
ertheless, the meaning of it cannot be well misunderstood, 
and, fairly considered, it is a fulfilment of the demands of 
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the act of Assembly. The commissioners, in their report, Dec. 1840 
say, that they proceeded to take the private examination of 
Mary Freshwater, relative to her voluntary assent in the ex- et al. 
ecution of the annexed deed; and on the said private exami- Flewher 
nation as to her voluntary assent, they received this answer, . 
“ that she did execute the same, without any compulsion 
from her husband or any other person whatever;” which an- 
swer could not be true, unless she executed the deed without 
the physical or moral force of her husband or any other per- 
son; and therefore she executed it voluntarily and of her own 
free will, The words of the act, passed in 1751, sec. 3, 
(Rev. Stat. c. 37, s. 10,) ran thus: “ And such deed acknow- 
ledged before them (commissioners) after they have examin- 
ed her privily and apart from her husband, touching her con- 
sent,” &c. The phrases “privy examination,” “ private 
examination,” and “ examination separate and apart from her 
husband,” are indifferently used in our acts of Assembly, 
when speaking of the examination of a feme covert, touch- 
ing her voluntary assent to the execution of a deed; as in 
the ancient law respecting her examination on acknowledg- 
ment of a fine, to convey one and the same idea, an examin- 
ation “ when delivered from her husband, and therefore her 
judgment free.” Hearle v. Greenbank, 2 Atk. 712. It is 
enough that the commissioners Have certified that the exa- 
mination was private. 

It seems to us, therefore, that the deed was sufficiently 
executed and authenticated to pass the land. There must 
be a new trial. | 


Per Cugiam. Judgment reversed and new trial a- 
warded. 
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Dec. 1840 THE STATE OF NORTH CAROLINA to the use of C. W. 


BUCKLEY ws. HENRY G. HAMPTON. 


A creditor, who has an execution in the hands of a sheriff, has a right to 
recover from him such a proportion of the value of the property, 
which ought to have been sold, as would, if there had been a sale ac- 
cording to the duty of the sheriff, have been applicable to his execu- 
tion. 

It is not only the duty of the sheriff, when he receives a fleri facias, to 
seize property, if he can find it; bat it is also his daty to sell the pro- 
perty seized before the retarn of the writ, unless he have some law- 
ful excuse for not doing so—such as the want of time or of bidders, or 
the indulgence of the creditor. Fora failure in this respect he is lia- 
ble to an action on bis official bond, in which there must be a recove- 


ry of, at least, nominal damages. 


This was an action of Debt, tried at Surry Superior Court 
of Law, before his honor Judge Pearson, at the Fall Term, 
1840. The plaintiff declared on the official bond of the 
defendant as the sheriff of Surry county, and assigned as a 
breach that he had not sold property lovied on to satisfy an 
execution at the instance of C. W. Buckley, the relator in 
this case, against oue Dabney Walker. The jury founda 
special verdict upon which his Honor rendered judgment for 
the defendant, from which the plaintiff appealed to the Su- 
preme Court. 

The facts of the case so far as they are material, are set 
forth in the opinion delivered in this court. 


Boyden for the plaintiff. 
J. T. Morehead for the defendant. 


Rurrtin, Chief Justice. This was an action of debt on 
the official bond of the defendant as sheriff of Surry county; 
and the breach assigned is for not duly executing a writ of 
Jiert facias, in favor of the relator against one Walker for 
$1,192 and costs, by a sale of property taken thereon by the 
sheriff. The plea was “conditions performed,” and issue was 
taken thereon. On the trial a case was stated, on which the 
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jury found a verdict for the plaintiff for the whole amount Dee- 1840 
of the relator’s debt and costs; but subject to be corrected grate to 
by reducing the damages to five cents, if, in the opinion of = of 


the court, the relator was entitled to ncminal damages only; ® 


or to be set aside and a verdict entered for the defendant, if, in Hampton. 


the opinion of the court, the relator had sustained no injury 
and was not entitled even to nominal damages. 

The following is the substance of the case reserved: The 
relator recovered a judgment against Walker in the Superior 
Court of Surry on the Ist Monday of September, 1836, and 
thereon issued a fieri facias, and delivered it to the sheriff 
on the 17th of November, 1836. On the 15th of December, 
the sheriff endorsed thereon a levy in these words: “ Levied 
on 1,300 acres of land, adjoining T. B. Wright and others, 
in seven different tracts; three negroes, Dinah, Rachel and 
Martha, a yoke of steers and cart, 5 head of horses, 20 head 
of hogs, 8 head of cattle, and all the defendant’s household 
and kitchen furniture, subject to older executions previously 
levied.” And at March Term, 1837, returned the writ with 
that endorsement and nothing more. The plaintiff then 
commenced this action. 'The property mentioned in the re- 
turn was not of greater value than the sum of $2,000. At 
the time the relator’s execution was delivered, and at the 
time of its teste, the sheriff had in his hands writs of fiert 
Sacias at the suit of other creditors of Walker, bearing teste 
before that of Buckley, to the amount of about $10,000, 
which the sheriff had levied on the same property, and on 
which he did not sell, because the creditors therein instruct- 
ed him not todo so. On these writs the sheriff returned the 
levies, and that “the plaintiffs had indulged.” At the same 
time the sheriff had in his hands other writs of fieri facias, 
bearing teste before that of Buckley, to the further amount 
of near $10,000, which he had also levied on the same pro- 
perty, and on which, without any directions from the plain- 
tiffs therein, he omitted to sell, and made a return of the 
levies and “not satisfied.” After the institution of this suit, 
the sheriff, on writs of venditioni exrponas, founded on his 
returns before mentioned, made a sale in the summer of 
1837, and paid the money into court, where the whole of it 
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Dec. 1840 was applied to the executions that were older than the re- 


-—_—— 


State to nse lator’s. 
of Buckiey The counsel for the plaintiff contended that the class of 


Mangtea. creditors, who had directed the sheriff mot to proceed or. their 
executions to a sale, thereby lost their priority, and that the 
sheriff should have sold on the relator’s execution and sat- 
isfied it: and, likewise, that the delay of the sheriff, and his 
neglect in not proceeding on the writs of the other crecitors, 
who did not instruct him not to sell, gave those creditors 
their remedy against the sheriff, and was as mmjurious to the 
relator, as if the sheriff had acted upon instructions, and not 
upon his own responsibility; and therefore that those execu- 
tions did not protect hiny against the relator: For which 
reasons it was insisted, that, as the property seized was of 
greater value than the relator’s claim, the verdict should 
stand as first given by the jury. ‘I'he court, admitting that 
the indulgence given by the first class of creditors did de- 
prive them of their preferable right of satisfaction, was of 
opinion that the second class of creditors did not lose their 
priority by the negligence of the sheriff; and, as the property 
was not of value sefficient to satisfy those credifors, that the 
relator would not have been entitled to any part of the mo- 
ney that would have been raised by the sale, if one had been 
made. For which reasons the court was further of opinion, 
that the relator had sustained no damage from the failure of 
the sheriff to sell, and therefore could not maintain an action 
therefor; and directed the verdict and judgment to be entered 
for the defendant, from which the relator appealed. 

We concur in the opinion that the relator was not entitled 
to retain his verdict for his debt and costs. Upon the princi- 
ple insisted on for him, the sheriff made himself liable to 
the whole second class of creditors and to the relator fur a- 
bout $11,000 by not selling property to the value of $2100, 
But that cannot be true. At the utmost a creditor is entitled 
to recover from the sheriff such a proportion of the value of 
the property, which ought to have been sold, as would, if 
there had been a sale according to the duty of the sheriff, 
have been applicable to the execution of that creditor. Now, 
the other creditors, who did not interfere with thé due exe- 
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cution of their writs, no more lost their rights, as against the Dec. 1840 
property, by the neglect of the sheriff to sell on them, than oo oo. 
the relator lost his right by the sheriff ’s default on his writ. of Buckley 
Each can recover from the officer the damages sustained by Hampton. 
himself from the consequences to him of the default. If 
the sheriff had, made no default here, but had sold the pro- 
perty, the proceeds would have gone to those creditors, who 
had been more diligent than the relator in getting execution, 
and who, not more than himself, had impeded the action of 
the sheriff thereon. Indeed, under the circumstances here, 
the sheriff might have refused to consider the property as 
seized under the relator’s execution, and have well returned 
nulla bona. ‘The relator has therefore sustained no sub- 
stantial loss, and could not justly claim more than nominal 
damages. 

But clearly we think he is entitled to nominal damages. 
Wherever one person binds himself to another by contract 
to do a particular act, or is charged by the law to pertorm an 
act as a duty to another person; in either case the non-per- 
formance is, legally speaking, necessarily an injury to the 
person, to whom the duty ought to have been performed; and 
for every injury the law intends some recompense, though 
for some it may deem a nominal recompense adequate. In 
this case the sheriff might justifiably have returned nulla 
bona. He did not think proper to do so and take the risk of 
an action for a false return; but he chose to levy the rela- 
tor’s execution on the property, and thereby to admit that, 
after satisfying preferable executions, there might be some- 
thing left to be applied to the relator’s satisfaction. Now, it 
is not only the duty of a sheriff, when he receives a fieri fa- 
cias, to seize property if he can find it, but it is also his du- 
ty to sell the property seized before the return of the writ, un- 
less he have some lawful excuse for not doing so, such as 
the want of time or of bidders, or the indulgence of the cre- 
ditor. Here there was nosale, nor any excuse for not sell- 
ing; and therefore an action arose to the relator, upon the 
return of the writ, which was not defeated by the subse- 
quent events. It is no answer to his claim for damages, that 
he would have received none of the proceeds of a sale, if # 
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Dec. 1840 had been made; for it is for the benefit of the creditor to 


know even that in apt time. It may save him, if nothing 


else, the useless expense of another execution on his judg- 
ment. At all events, he has a right to know all that can be 
done on his execution and what is the state of his debt, in or- 
der that he may adopt such other means for its recovery, as 
the knowledge of what has been done may suggest. In 
McRae v. Evans, 1 Dev. & Bat. 243, it was held that not 
returning an execution, simpliciter, gave the plaintiff an ac- 
tion, though it entitled him to but nominal damages. That 
was on the same principle, which governs the present case. 
A sheriff is bound to sell goods seized, or to attempt to sell 
them; and for .a failure to do either, he is certainly liable to 
the plaintiff’s action, in which there must be a recovery of 
nominal damages at the least. 

Our opinion, therefore, is, that the judgment must be re- 
versed, and the verdict for the plaintiff re-instated, but the 
damages reduced to five cents; for which and the costs there 
must be judgment against the defendant. 


Per Curiam. Judgment accordingly. 


CONSTANTINE W. BUCKLEY ws. HENRY G. HAMPTON. 


A return by a sheriff on a fieri facias that “ he has levied on goods, sub- 
ject to older executions,” without saying whether he had sold the pro- 
perty seized or still had it in his hands, or, if the latter, why he had 
not sold—whether for want of bidders, or of time, or other sufficient 
excuse—is not a “ due return,”’ because it does not answer the writ. 

The sheriff who makes such areturnis, therefore, liable to the fine of 
$100-imposed by the act of 1777 (Rev. St. c. 109, s. 18) for not mak- 
ing due retarn of process placed in his hands. 


This was a Seire Facias against the defendant as sheriff 
of Surry county, for not making due return of a fiert fa- 
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cias, directed to him and placed in his hands, at the instance Dec. 1840 


of the plaintiff against one Dabney Walker. The sheriff 
returned on this execution, “ levied” (on certain property, 
mentioning it) “ subject to older executions.” It appeared 
on the trial that the property levied on was worth about 2000 
dollars, and that the defendant, as sheriff, had in his hands 
executions, entitled to preference over the plaintiff’s to the 
amount of $10,000, under some of which the property was 
afterwards sold, and the proceeds applied to the prior or pre- 
ferred executions. ‘The cause was tried before his honor 
Judge Pearson, who was of opinion, from these facts, that 
the sheriff was not subject to an amercement for not selling 
at the instance of the plaintiff, because there were other ex- 
ecutions having a priority of lien, to an amount much more 
than all the property of Walker could have been sold for, and 
if there had been a sale, plaintiff would have been entitled to 
receive nothing, and so was not damnified, and the defend- 
aat might have returned “nulla bona;” and the Judge 
quashed the scire facias, from which judgment the plaintiff 


appealed. 


Boyden for plaintiff. 
J. T. Morehead for defendant. 


Rurrin, Chief Justice. Thisis a Scire Facias against 
the sheriff of Surry county, to obtaia execution of a fine of 
$100, in which he had been amerced nisi for not making 
due return of a writ of fitert facias at the instance of Buck- 
ley against one Walker, returnable to March Term, 1837 
of the Superior Court. 

The execution in question is the same that is mentioned in 
the action, determined at the present term, which was brought 
on the official bond of the defendant by Buckley, as relator. 
(See ante. p. 318.) 

Upon the return of the execution of Buckley, and upon 
the other facts, as stated in the case reserved in the other 
cause, which the parties to the present proceeding admit to 
be true, the court was of opinion, that the sheriff was not 
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Dee. 1840 subject to the amercement, because there were other execu- 


Backley 


v 


tions to an amount much larger than the value of all the pro- 
perty of Walker, which were entitled to a priority over Buck- 


Hampton. jey’s; for which reason the sheriff might properly have re- 


turned nulla bona. 'The court, therefore, quashed the scire 
Sacias, and Buckley appealed. 

The decision was, in our opinion, erroneous, and must be 
reversed. His Honor, we think, mistook the question in 
the case. It was not what return the facts, as really exist- 
ing, would have authorised the sheriff to make; or what 
damage was done to the plaintiff by the acts of the sheriff, 
or by his return as made. But the question was singly, whe- 
ther the return, as made, was such as a sheriff, according to 
the law and his duty, ought to make: in other words, whe- 
ther the sheriff “ made due return” of the writ, as by the act 
of 1777 he is bound todo. If he had returned nulla bona, 
that would have been “due return.” It is a return known 
to the law, and is a full answer to the precept. The court, 
therefore, would have received it without regard to its being 
true or false; and, if false, leave it to the partyinjured to seek 
his redress by an action. But the sheriff did not return nul. 
la bona. On the contrary, he returned; goods subject to old- 
er executions, without saying, whether he had sold the pro- 
perty seized, or still had it in his hands; or, if the latter, why 
he had not sold—whether for want of bidders, or of time, or 
other sufficient excuse. Such a return is not a “ due return,” 
because it does not answer the writ. The law requires the 
sheriff to sell the property, if he can; and, if he cannot, then, 
for obvious reasons, it requires him to return, what property 
he has seized, what part he has disposed of, what part re- 
mains in his hands, and the reason why he did not sell that 
also. If not, the sheriff might keep the property in his 
hands forever. The omission of those material parts of a 
proper or “ due” return is tantamount to the neglect to make 
a return at all. 

The judgment must, therefore, be reversed and judgment 
here awarding execution for the fine and costs. 


Per Curiam. Judgment accordingly. 
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STATE on relation of SAMUEL SHERRILL wz. JAMES NA- Dec. 1840 


TIONS & al. 


In an inquisition and proceedings had before justices under our statute of 
Forcible Entry and Detainer, (Rev. St. c. 49,) if the verdict af the ju- 
ry sets forth that “ the relator was possessed as tenant for years of A. 
B.” that is sufficient without specifying what that term is. 

An objection to an inquisition for forcible entry and detainer, that the re- 
lator has elected to proceed by indictment, is of no-avail, as our stat- 
ute does not give the justice any power to fing. 

When the proceedings on an inquisition of Forcible Entry and Detainer 
before Justices of the Peace are brought up by cerliorari to the Supe- 
rior Court, that court has no right to order a traverse to be tried before 
them, as the traverse either has been tried, or might have been tried 
before the jury required to be summoned by the justices below, and 
no appeal is allowed by statute, the remedy being a summary one. 

If the justices were guilty of misconduct in the trial below, either by 
receiving improper testimony or rejecting proper testimony or other- 
wise, the Superior Court can correct this misconduct; but the affida- 
vits to obtain a certiorari must state explicitly the facts upon which 
the interference of the Superior Court is called for. 

Upon a proper affidavit a mandamus as well as a certiorari will be grant- 
ed to compel the justices to retarn alf the proceedings, as they actually 
occurred. 


This case was commenced in the Superior Court of Law 
for the county of Haywood by a writ of Recordariand Cer- 
tiorari, issued at the Fall Term, 1838, of that court, on the 
petition and affidavit of the defendants, and directed to cer- 
tain justices of the peace of that county, who had had an in- 
quisition of forcible entry and detainer at the instance of the 
plaintiff against the defendants. ‘The justices made the fol- 
lowing return, which was filed of record to wit: (a) 

“State of North Carolina, 
Haywood county. 
A record of the proceedings had before Joseph Keener 


(a) Norg. Asno case of Forcible Entry under our Reyised Statute has bee 
fore been brought before the Supreme Court, the Reporter hopes he shall be 
pardoned for giving this record more in detail, than he has been in the habit of 
doing. Of course no opinion is expressed as to the correctness of the prece- 

dent, except so far as the Supreme Court has confirmed it. 
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Dec. 1840 and J. L. Dillard, Esquires, justices assigned to keep the 


peace for said county at Holland’s old fields, on Oconoluftee 


lation of river in said county, under the act of Assembly of 1837, 


Sherrill 
v 


Nations 
et al. 


Rev. St. c. 49, s. 7. 
On the third day of March, 1838, the sheriff, A. G. How- 
ell, returned before us the following precept: 


State of North Carolina, - 
Haywood county. as 


Joseph Keener and J. L. Dillard, Justices of the Peace for 
said county, to the Sheriff of said county, greeting: 
We command you, that you cause to come before us at 

Holland’s old fields on the Oconoluitee river, in the county 

aforesaid, on the third day of this instant, twenty-four suffi- 

cient and indifferent men, of the neighborhood of Oconoluf- 
tee aforesaid, in the county aforesaid, being freeholders, to 
inquire upon their oath of a certain entry and detainer made 
with strong hand, as it is said, into the messuage and posses- 
sion of one Samuel Sherrill, tenant for years of the heirs of 
James Holland, at Oconoluftee aforesaid, in the county a- 
foresaid, against the form of the statute in such case made 
and provided; and you are to return upon every of the ju- 
rors by you in this behalf to be empannelled, twenty shil- 
lings of issues at the aforesaid day, and have you then and 
there this precept; and this you shall in no wise omit, upon 
the peril which shall thereof ensue. Witness the seid Jo- 
seph Keener and John L. Dillard, Esquires, in the county 

aforesaid, on the first day of March, 1838. 

(Signed) JOSEPH KEENER, ([Seat.] 
J. L. DILLARD, [Seat.] 

Upon the back of which the sheriff made the following en- 
dorsement and return, to wit: 

“ According to the within warrant, I have summoned the 
following within named persons as Jurors of Inquiry,” (here 
follow the names of thirteen persons) “and do hereby en- 
dorse to each juror twenty shillings, which makes twenty- 
four dollars. I set my hand and seal. 

A. G. HOWELL, Sh’ff.” 

Before the jury were called over, the defendants, being 
present, were informed by the sheriff that they could make 
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any objection to the jury, as they were called, and before Dec. 1840 


they were sworn, upon which they challenged John B. Beste eu ve> 
Love, and another was sworn in his place. John P. Adams lation of 


and Nelson G. Howell were then examined as witnesses in 
behalf of the complainant, the first of whom proved an en- 
try by defendants with force, and the second some threats by 
defendants to detain by force. Whereupon the defendants 
called one Sherrill, son of complainant, as a witness tor 
them, and no objection beimg made by complainant, he was 
permitted to be examined. He proved his father’s possession 
under a lease of Thomas Love, agent of Holland’s heirs, the 
entry of defendants on said possession, and that said lease 
had not expired at the time of said unlawful entry by de- 
fendants. Whereupon the jury retired and returned a ver- 
dict of forcible entry and detainer against the defendants, 
which was afterwards drawn up in: the following form and 
signed by the jurors, (to wit:) 
State of North Carolina, aa 
Haywood county. 

An inquisition for the State, taken at d&c:, the 3d day of 
March, 1838, by the oaths of (here the jurors were named) 
good and lawful men of the said county, before Joseph 
Keener and’ John L. Dillard; two of the justices &c., who 
say upon their oaths aforesaid, that Samuel Sherrill, of the 
county aforesaid; planter, long since lawfully and peacea- 
bly was possessed as tenant for years of the heirs of James 
Holland, dec’d, of and in one messuage, &c., ‘describing it,) 
and his said possession so continued until the defendants 
(naming them) and other malefactors unknown, on the 28th 
day of February, 1837, with strong hand and armed power 
into the messuage aforesaid, &c. unlawfully did enter and 
him the said Samuel Sherrill therefrom, with strong hand, 
expelled; and the said Samuel, so dispossessed and expelled 
from the said messuage, &c., from’ the said 28th day of Feb- 
ruary, 1837, until the taking of this’ inquisition with like 
strong hand and armed power, did keep out, and do yet 
keep out, to the great disturbance of the peace ot the State, 
and against the form of the statute in that case made and 
provided. In testimony whereof as well the said justices as 
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Dec. 1840 the inquest above named to this inquisition, interchangeably 


set their hands and seals the day and year first above written. 
(Signed and sealed by the Jurors and the Justices.) 


State of North Carolina, ms 
Hay wood County, ; 


It is adjudged by us in this case, according to the forego- 
ing inquisition, that the defendants (naming them) being guil- 
ty of forcible entry and detainer and the costs of said inqui- 
sition, amounting to twenty-four dollars, therefore judgment 
is rendered against the said defendants (naming them) for 
the said amount. Witness our bands and seals, this 3d day 
of March, 1838.” 

(Signed and sealed by the Justices.) 

Upon which the following writ of restitution, (signed and 
sealed by the said justices) issued to the sheriff: 

(Here follows the writ, and the return of the sheriff, that 
he had dispossessed the defendants and put the plaintiff in 
possession of the premises. Then a certificate of the jus- . 
tices that they had returned a true and perfect record of their 
proceedings, &c.] 

The cause came on for hearing at Fall Term, 1840, before 
his honor Judge Bartey, when thedefendants moved to quash 
the proceedings, whieh motion was overruled by the court. 
His Honor then, upon motion of the defendants, permitted 
an issue to bs made up and tried by a jury as to the forcible 
entry and detainer; upon which trial the plaintiff, in sub- 
mission to the opinion of the court, suffered a nonsuit. From 
the judgment of the court the plaintiff appealed to the Su- 
preme Court. 


Francis for the plaintiff. 
Bynun for the defendant. 


Danret, Judge. This isa writ of Recordari, removing 
into the Superior Court an inquisition and proceedings, had 
before justices under the statute of Forcible entry and De- 
tainer. 

In the Superior Court the defendants moved to quash, first, 
on the ground that the ¢erm of the relator was not set out in 
the verdict of the jury of inquisition. The verdict states 
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that the relator “ was possessed as tenant for years of the Dec. 1840 


heirs of James Holland.” This, we think, is sufficient. The 





State on 


6th section of our act of Assembly (Rev. St. c. 49) is copied relation of 
trom the stat.21 Jac. 1c.15. Under that statute, the ver- Sherrill 
dict must shew that the party injured was possessed of such Nations 


an estate as wili bring him Within its provisions; and upon 
this ground, it has been resolved that such a verdict, setting 
forth in general that the party was possessed, or that he was 
possessed for a certain term, without adding, that it was for 
years, is not good. 1 Hawk. Pl. C. 505, sec. 38. But ifthe 
verdict finds thatthe person entered upon was possessed for 
a certain term of years, it is good and sufficient. The ver- 
dict in this case has found that the relator was possessed of 
such an estate, as brings him within the 6th section of our 
act of Assembly. 

The second ground, taken by the defendants to quash, was 
that the relator had elected to proceed by indictment. There 
is nothing in the case sent here to shew, that an indictment 
had ever been preferred; much less a conviction or acquittal 


on it. The act of. Assembly does not give to the justice a- 


ny power to fine. The court was correct in overruling both 
positions taken. The defendants then tendered a traverse; 
the court received it, and caused a jury to be impannelled, 
wher, as the case states, a judgment of nonsuit was entered. 
We are of the opinion that the court erred in permitting a 
traverse in this case. In England, under their statutes, an 
inquisition taken before justices is frequently er parte and 
in the nature of a bill of indictment. If the jury find the 
original entry to be illegal and a forcible detainer, the jus- 
tice cannot award restitution, without giving the defendant 
an opportunity of traversing the inquisition; he should call 
him to answer, for no one ought to suffer without an oppor- 
tunity to defend himself. 1 Hawk. P. C. 541,sec. 60. Ifthe 
defendants have notice, they may tender a traverse to the 
inquisition, (it must be in writing, it is said;) and then the 
justices or justice should award a venire facias, whereon a 
traverse jury must be returned to try the force and other ma- 
terial allegations. 1 Hawk. P. C. 541, 2 Chitty’s Gen. Prac. 
240, 241. And no restitution shall be awarded until the tra- 
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Dee. 1840 verse jury find the force, unless the defendant should decline 


traversing. 3Salk. 169. 2 Chit. Gen. Prac. 241. Ifthe de. 


relation of fendants decline to traverse, it- is then like a submission to 
Sherrill an indictment, and the judgment may be rendered. In 


v 
Nations 
et al. 


the case before us the defendants had actually all the benefit 
of a traverse before the jury that took the inquisition. They 
were present and examified witnesses; they declined to ten- 
der any formal traverse to the inquisition, which was found, 
and therefore the award of restitution by the justices was a- 
greeable to law. The defendants, when they obtained this 
recordari, did not make any affidavit of misconduct or ir- 
regularity in the justices, in receiving improper testimony or 
refusing proper testimony, or otherwise. If there had been 
misconduct in the justices, it certainly could have been cor- 
rected in the Superior Court. 2 Chitt. Gen. Pr. 241. Rez v. 
Jones, 1 Stra. 474. Bac. ab. Forcible Entry, G. The mode 
of correcting it is, on a motion for a certiorari, to state ex- 
plicitly all the objections to the proceedings; and if it be ap- 
prehended that the justices will not faithfully return all the 
proceedings as they occurred, but will attempt to state them 
in an improved manner, then, upon a special affidavit of the 
facts, a mandamus as well as a certiorari may be obtained to 
compel them to return every stage of document and proceed- 
ing according to the facts. And if the court should be of o- 
pinion against the sufficiency of the proceedings before the 
justices, they will then quash the conviction, and must, as 
of course, issue a writ of re-restitution. 2. Chitt. Gen. Pr. 241. 
The power given to justices to make inquisition of forcible 
entry and detainer is summary; and it was intended that 
justice should be done in an expeditious manner. There is 
no appeal given by the-statute. If the defendants have no- 
tice and the traverse jury find the force, and the proceedings 
are regular, or if the defendants decline to traverse, they 
must restore the possession, if the relator be tenant for years 
or has a greater estate in the land. If the defendants have 
any title, they must bring their action of ejectment, and ob- 
tain possession in a peaceable manner. 

This case, as it stood before the Superior Court, was only 
in the nature of a writof error. The, duty of the court, on 
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a motion to quash, was only to examine the case recorded Dec. 1840 
and sent up there, and see whether the taking of the inquisi- "ieee i 
tion and the awarding of restitution by the justices were a- relation of 
greeable to law. Sherrill 

We are of the opinion that the order made, permitting the Nations 
defendants to traverse the inquisition in the Superior Court, ¢ al. ~ 
and the proceedings on that traverse, must be reversed, and 
that judgment be rendered, affirming the proceedings before 


the justices. 


Per Curiam. Judgment accordingly. 
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Dec. 1840 MILTON HOBBS & WIFE &al. vs. R. N. & B. CRAIGE & al. 





An executor or administrator may be called to account by petition or bill 
in Equity by the legatees or next of kin, before the expiration of two 
years from the time of probate or of administration granted. The act 
of Assembly compels them to settle within that time, but does not au- 
thorise them to defer the settlement without necessity. The court, to 
whom the bij] or petition is presented, can prevent any premature de- 
cision, which may do injustice to the executor or administrator. 

On an account upon a petition or bill against the administrator or execu- 
tor, he should not be charged with monies which he had not collected 
or which he had not by reasonable diligence been able to collect. 


As to matters, where it was doubtful whether he could collect or not, 
these should be left to a future account, the plaintiffs, in the mean 
time, taking a decree in part for what was certainly due. 

Where the answer of executors or administrators to a petition or bill 
| to account, sets forth a joint receipt and joint administration of the 
assets, the commissioner is not required to report what each received 
respectively. : 

It is not a good exception to a commissioner’s report that the proper par- 
ties have not been made to a petition or bill: that is an objection against 
the petition or bill itself. 

Where the surplus of an estate is left by will to be equally divided “be- 
tween the heirs of A. B. and the heirs of C. D.,”’ the children or 
heirs of A, B. and C. D. take per capita and not per slirpes. 

Where one of several joint legatees is not a party complainant in a suit 
for the legacy, nor any process served on him, nor any good reason as- 
signed for this omission, the other legatees cannot sustain their bill or 
petition. 

But the Supreme Court, instead of dismissing the bill or petition, will 
remand it to the court below, and direct the plaintiffs to pay the costs 
in the Supreme Court. 


This was a petition filed in the Superior Court of Davie 
county, calling upon two of the defendants, executors of An- 
derson E. Foster, to account for his estate and pay the peti- 
tioners their share of the surplus as devised to them and oth- 
ers, and making others defendants, who were alleged to be 
also legatees of this surplus. 

Thefacts and pleadings in the case are fully set forthin the o- 
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pinion of the court. Theexceptions by the defendants to there- Dee. 1840 
port of the commissioner, made in the case upon the ac-"y7 44, 
counts of the executors and referred to in the opinion ofthe v 
court, are these: Craige. 

Ist. That from the involved situation of the estate, the de- 
fendants had not time to settle the estate. 

2d. That owing to the absence of one of the executors, 
fully acquainted with the estate, and who was expected back 
in time to attend to the taking of the accounts, great injustice 
may be done to the executors. 

3d. That from the fact that the account was only filed on 
Thursday of this term, from the complicated nature of the 
account, not sufficient time was given to the defendants to 
give it a careful examination. 

4th. That the report does not set forth how much of the 
assets came into each of the executor’s hands. 

5th. That all the parties, concerned in the matter, are not 
properly before the court, or the cause placed in such a situ- 
ation as to them that it can be finally determined. 

6th. That the defendants are improperly charged in the 
account with aclaim against Elizabeth Nesbitt for the sum 
$1000 or $1200, for which a suit is now pending against 
Mrs. Nesbitt, in which she seeks to get rid of the claim or 
reduce it by sets off. 

7th. That the commissioner has divided the balance equal- 
ly between the children of David Craige and Samuel Fos- 
ter per capita, when, agreeable to a fair construction of A. 
E. Foster’s will, the balance should be divided per stirpes; 
in other words, that one half of the balance should be divid- 
ed among the children of David Craige, four in number, and 
the other half among the children of Samuel Foster, five in 
number. 

8th. That the commissioner has charged them with certain 
claims, one against Robert Huie, amounting to $400, and 
with aclaim on John Jones for $650, against which the de- 
fendants have sets off to discharge the claims or to reduce 
them; that, owing to the absence of Robert Huie in another 
State, who is likewise connected with Jones’ debt, at the tak- 
ing of the account by the commissioner, the defendants were 
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9th. That the commissioner has charged them for a claim 
against Robert Foster, the proceeds of a sale of a tract of 
land, which amount depends on a suit instituted by Robert 
Foster against the defendants to rescind the contract, and re- 
cover back the purchase money. 

10th. That the commissioner has not given them credit 
for bad ordesperate debts or amount of counter claims against 
acccounts. 

llth. That the defendants have not received credit for the 
sum of $15 paid Joseph Todd, cryer at the sale, and $5 paid 
Henry Giles for counsel concerning the estate, the vouchers 
having been mislaid. 

12th. That the report does not shew the claim which the 
defendants have against the plaintiffs or one of them, having 
been a large purchaser at the sale. 

13th, That by the will of A. E. Foster, the defendants are 
to do certain work about the family burying ground, and to 
pay the expense out of the estate, and which work they have 
not been able to accomplish. 

14th. That by the said will Jane McCarter, a legatee in 
the will, is to receive a year’s provision as well as provision 
for four hands fora year. ‘The executor Burton Craige, be- 


- ing her guardian, these provisions were furnished by- him, 


and the defendants are entitled to credit therefor. Owing to 
the absence of Burton Craige, the other defendant was una- 
ble to lay the proper proof before the commissioner in order 
to obtain the proper credit. 

15th. That the commissions allowed by the commission- 
er are not adequate to the services rendered. 

16th. That proper allowance has not been made for costs 
in defending suits. 

The cause coming on to be heard before his honor Judge 
Serr e, at the Spring Term, 1840, of Davie Superior Court 
of Law upon the petition, answers, report of the commission- 
er and exceptions thereto, it was ordered that the exceptions 
be over-ruled and the report confirmed, and a decree was 
thereupon made, for the amount found by the report, in fa- 
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vor of the plaintiffs. From this decree the defendants ap- Dee. 1840 


pealed to the Supreme Court. 


Wm. H. Haywood for plaintiff. 

Alexander for defendant. 

Gaston, Judge. ‘This case comes before us by an appeal 
from a decreee of the Superior Court of Davie, rendered in 
a proceeding by petition. On an inspection of the record, 
it appears that at the Spring Term, 1838, of that court, the 
petition was filed by Milton Hobbs and Irene his wife and 
Sarah Foster, against Robert N. Craige, Burton Craige, 
Samuel Craige, John Craige, Giles Foster, Ellis Foster, 
Berry Foster and his wife Mary, but that subsequent- 
ly, by permission of the court, Giles Foster and Berry Fos- 
ter and wife were stricken out of the bill, as parties defend- 
ants, and, instead thereof, made parties plaintiffs. In the pe- 
tition it was charged, that Anderson E. Foster had died in 
the month of May, 1836, having previously duly executed 
his last will and testament, whereot he appointed the de- 
fendants Robert and Burton, executors, and which, after his 
death, the said Robert and Burton caused to be duly proved; 
that by the said will, after some special devises and legacies, 
he disposed of all the residue of his estate real and person- 
al in the following terms, viz: “The balance of my property 
to be applied to the payment of my debts; should there be a 
surplus, it is my will that it be equally divided among the 
heirs of my deceased brother, Samuel Foster, and the heirs 
of David Craige.” And the petitioners alleged, that the peti- 
tioners, Irene, Sarah, Giles and Mary, together with the de- 
fendant, Ellis Foster, were the persons intended and desig- 
nated in the said will by the description, “the heirs of my 
deceased brother, Samuel Foster,” and the defendants, Ro- 
bert, Burton, Samuel, and John Craige, were the persons 
thereby designated as the heirs of David Craige; they charg- 
ed that of the residuum aforesaid so devised and bequeathed, 
a large sum, after satisfying all the just debts of the testator, 
remained in the hands of his executors; and they prayed 
that they might be compelled to account for their adminis- 
tration of their trust as executors, and be compelled to pay 
over to the petitioners, respectively, what might be found 
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and John Craige, filed their answers, and thereby insisted 
that according to the proper construction of the will, “the 
heirs of Samuel Foster’ were to take one moiety, and 
“ the heirs of David Craige” were entitled to the other moiety, 
the equality of division there directed being between the 
roots or per stirpes, and not per capita or among the indi- 
viduals, embraced within those classes. The defendants, 
Robert and Burton, also put in an answer, in which the same 
question was raised, and in which they also contended that 
the petition had been filed prematurely, before the petition- 
ers were entitled to demand an account or payment of what 
might be due them thereupon. The defendant, Ellis Foster, 
does not appear to have been served with any process, or to 
have entered his appearance to the suit, nor have any pro- 
ceedings been had against him. At the Spring Term, 1839, 
an order was made that the cause should be referred to John 
Clement to take an account, and at the Fall Term, 1839, 
the commissioner returned his account, to which the defend- 
ants filed exceptions. All of these exceptions were upon ar- 
gument at the same term overruled and the report confirmed, 
and thereupon it was decreed that the petitioners, Hobbs and 
wife, should recover of the defendants, Robert N. Craige and 
Burton Craige, the sum of $1,050 403 cts., the petitioners, 
Berry Foster and wife, should recover the like sum, and the 
petitioner, Sarah Foster, the like sum; and that the petition- 
ers should respectively before suing out execution, execute 
bonds payable to the Chairman of the County Court of Da- 
vie, in the penal sum of $2,110 81 cts., with security, to be 
approved by John Clement, Esq., conditioned to indemnify 
and save harmless the said Robert N. Craige and Burton 
Craige, and to refund to them their proportionable parts of 
all such sums of money as might be thereafter recovered of 
them as the executors of Anderson E. Foster, deceased, by 
means of any suit or suits that might be thereafter com- 
menced against them, or any sets-off which might be allow- 
ed in any suit then pending; that the costs of taking the 
account should be paid out of the estate of Anderson E. 
Foster, and the residue of the costs be paid by the said 
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Robert and Burton. From this decree the defendants ap- Dec. 1840 


pealed. 

There is no error in the interlocutory order directing the 
accounts to be taken. The act of Assembly, making it obli- 
gatory on executors to settle the estate at the end of two 
years after their administration shall have begun, does not 
authorise them to defer the settlement until that time without 
necessity. And it is competent to those interested to file their 
bill or present their petition for such a settlement, as soon as 
they think proper, the proceedings upon such bill or petition 
being under the control of the court, who can prevent a pre. 
mature decision thereon, and have the question of costs at 
their disposition. 

We have examined the exceptions taken to the report of 
the commissioner, and think there was error in overruling 
the 6th of these exceptions. It is thus expressed: “ for that 
the defendants are improperly charged in the account with a 
claim against Elizabeth Nesbett, for which a suit is now pen- 
ding against her, in which she seeks to get rid of the claim 
or to reduce it by sets-off.” The facts in relation to this 
charge, so far as we can gather them from the report, are, 
that the executors were charged in the account with the a- 
mount of articles sold to Elizabeth Nesbett, amounting to a- 
bout $1200, not yet collected, but for which a suit has been 
brought, which at the time of the report was still pending; 
and the commissioner reports also, that should Elizabeth 
Nesbett succeed in reducing the amount claimed, then the 
executors should be allowed a credit to the extent of that re- 
duction. Now, upon this view of the facts, it would seem 
that the executors had not yet collected the money, where- 
with they were charged in this item; that nothing was shewn 
from which it could be seen that they ought to have collected 
it; and until they had collected or ought to have collected it 
—or unless they had been guilty of some breach of duty in 
relation to the subject matter of the claim—it was obvious- 
ly unjust to make them debtors in account therefor. The 
proper course would have been, in regard to this item, and 
any others as to which the liability of the executors depend- 
ed upon future events, to reserve them for a further account, 
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Dec. 1840 which might be prayed for, after a decree in part upon the 
Hobbs matters of account definitively ascertained. 
v We see no error in over-ruling the other exceptions. The 
Craige. first, second, third, eighth, eleventh, and fourteenth coud 
not fitly be regarded as exceptions to the finding of the com- 
missioner, for they assigned no errors therein, but alleged 
matters proper to be addressed to the discretion of the court 
upon a motion for further time to take the accounts. The 
fourth exception, for that the commissioner had not reported 
what portion of the assets came to the hands of the execu- 
tors respectively, was properly overruled, because the an- 
swer of the executors set forth a joint receipt and a joint ad- 
ministration of the assets. The fifth was properly overruled 
as an exception, because the matter therein alleged, that a 
necessary party had not been brought before the court, 
though valid as an objection upon the hearing to the rendi- 
tion of a decree, established no error in the commissioner. 
The 7th exception was predicated upon the position taken 
in the answers, that under a proper construction of the will, 
the surplus of the testator’s estate was divis:ble per stirpes 
and not per capita. This position cannot be maintained. 
The eases Lhe cases of Ward v. Stowe, 2 Dev. Eq. Ca. 509, and 
of Ward ¥. Bryant Adm’r Britt, v. Seott, 1 Dev. and Bat. Eq. Ca. 155 
ne are decisive upon this point. The 9th exception alleged that 
Bryant adm ® suit had been brought by Robert Foster to rescind a sale 
&e_v. Scott made by the executors and to recover back the purchase mo- 
1 Dev. and 
Bat. 155, ney. Assuming this allegatien to be true, there seems no 
prea. sufficient reason why the possibility of such a recovery should 
prevent the proceeds in the mean time from being regarded 
as assets in their hands. It would be otherwise if it appear- 
ed that the proceeds had not yet been received: Then pri- 
ma facie the executors were not chargeable with them. The 
10th and 16th were too vague and indefinite to present any 
point to the judgment of the court. The existence of the 
claim alleged in the 12th exception does not appear to have 
been in any manner shewn to the commissioner or the court, 
and the pleadings did not bring it forward for consideration. 
The commissioner, therefore, was not guilty of any error in 
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omitting all mention thereof. The 13th was properly over- Dec. 1840 


ruled because the executors could not rightfully claim a cre- 
dit for an expenditure, which they had not made, and which 
they might never make. ‘The 15th exception, because tke 
commissions allowed were not sufficient, appears to us to 
have been altogether unfounded. It must be an extraordin- 
ary case which could justify the very liberal allowance of 
commissions for which the executors were credited in the ac- 
count, within 1 per cent. of the largest rate of commissions 
which the law permits. 

This court is, therefore, of opinion that the order confirm- 
ing the report of the commissioner is erroneous as to the 
matter embraced within the sixth exception, and of course 
that the decree founded upon that report is to that extent er- 
roneous. 

But the decree is altogether erroneous in this, that, upon 
the pleadings, it appears that Ellis Foster has a joint interest 
with the petitioners in the legacy, for which this petition has 
been preferred, and the said Ellis Foster hath not been made 
a party thereto by any process or otherwise, nor is any rea- 
son alleged in the pleadings, wherefore he hath not been 
made a party. 

The decree rendered below is therefore reversed in toto, 
and the cause remanded to the Superior Court for further 
proceedings thereon, as the parties shall be advised and the 
course of the court permit. The plaintiffs must pay the costs 
of the appeal. 


Per Curiam. Decree accordingly. 


Hobbs 
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A deed, absolute on its face, but intended as a mortgage only, is fraud- 
ulent and void against creditors and purchasers, and against subve- 
quent as well as prior creditors. 

Such a deed cannot be rendered valid by any subsequent agreement be- 
tween the grantor and grantee, that the grantee should have all the in- 
terest of the grantor in the premises, and by the actual payment by the 
grantee, in pursuance of such agreement, of the full value of the land 
to the grantor’s creditors. 

Nor even where the deed is re-delivered subsequently to and in pursu- 
ance of such agreement. Having taken effect, as between the par- 
ties, on the first delivery, the deed could not be suriendered to be re- 
delivered. 

The cases of Gregory v. Perkins, 4 Dev. 50, and Martin v Cowles, 1 
Dev. and Bat. 29, cited and approyed. 


This was an action of Ejectment, tried at the Fall Term, 
1840, of Yancy Superior Court, before his honor Judge Bar- 
Ley. The jury found a verdict for the plaintiff and judg- 
ment was rendered thereon, from which the defendant ap- 
pealed to the Supreme Court. 

The facts of the case are stated by the court in delivering 
their opinion, 


Francis for the plaintiff. 
Hoke and Saunders for the defendant. 


Rurrin, Chief Justice. Robert P. Tredway pur- 
chased the premises in controversy from one Bailey, and 
took a conveyance in fee, on the 25th of September, 1835; 


and both of the parties to this suit claim under Tredway. 
The price he was to give Bailey was $1000; of which $590 
was secured by Tredway’s own bond, and the other $500 by 
the bond of Tredway and the defendant, Ray, as his surety, 
At the time Ray executed the bonds, it was understood be- 
. tween those three persons, that Ray was to be indemnified 
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from loss by a conveyance of the land as a counter-security; Dec. 1840 
and he and Tredway requested Bailey to make his CONVEY 1 lcombe 
ance directly to Ray, insteadof Tredway. ButBaileyde- y 
clined doing so, and Ray, who was father-in-law of Tred- Ray. 
way, then became surety, upon an agreement of Tredway 
to secure him by a mortgage of the land. 

On the 28th of September, 1835, Ray took from Tredway 
conveyances for the lands purchased from Bailey, and also 
for all his other property, real and personal; all which were 
absolute and unconditional in their terms, but were really 
given upon an agreement between the parties, that they 
should operate as a counter-security to Ray, in the manner 
above mentioned. In March, 1836, Halcombe, the lessor of 
the plaintiff, and one Love and other creditors, brought ac- 
tions against T'redway; and he, in April following, having 
remained in possession of all the property he had conveyed 
to Ray, and being still indebted to those persons, and also to 
Bailey for the land and to others, made a contract to sell to 
Ray all his remaining interest or right of redemption in the 
land, and removed from the State, ll those debts existed 
at or before the execution of the deed to Ray of the 28th of 
September, 1835, unless it might be the debt to the lessor of 
the plaintiff; and it did not appear whether that was con- 
tracted before or after thatday. ‘The land is of the value of 
$1000; and after Tredway left this State, the defendant paid 
$400, in part of the debt to Bailey, for which he was sure- 
ty; and there remains due thereon $100, for which he is 
still liable. He also paid the further sum of $500 to Love 
and other creditors of Tredway, and assumed to pay $200 
more for him. In June, 1836, judgment was recovered in 
the action brought by Halcombe against Tredway, and un- 
der a fieri facias thereon the land was sold and purchased by 
the lessor of the plaintiff. 

On the trial, the counsel for the defendant moved the 
court to instruct the jury that the conveyance to the defend- 
ant was good, and vested the land in the defendant, although 
it was absolute in form, aad although it was intended it 
should only be a security in the nature of a mortgage, to in- 
demnify the defendant from loss as Tredway’s security, pro- 
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eteauna the bona fiae purpose that it should be used or operate only 
y as such counter-security, and with no actual intent to deceive 

Ray. and hinder Tredway’s creditors. And the counsel moved 
for the further instruction, that, it the foregoing proposition 
were not true in respect to Tredway’s creditors, whose debts 
existed at the time he conveyed to Ray, yet it was, at least, 
true in respect to the debt to the lessor of the plaintiff, who 
did not shew when he became a creditor. And the counsel 
for the defendant moved the court further to instruct the ju- 
ry that the purchase, by the defendant in April, 1836, of the 
remaining or absolute interest of Tredway, confirmed and 
made effectual the deed of September, 1835, as an absolute 
conveyance, although intended, at first, only as a mortgage; 
especially, if the Jury should believe there was a re-delive- 
ry thereof im April, 1836. 

Upon those several points his Honor gave his opinion: 
that the deed, being absolute, but intended at the time as a 
mortgage, was void as against Tred way’s creditors; and that 
the lessor of the plaintiff was such a creditor as could avail 
himself thereof; and that the subsequent purchase by the de- 
fendant could not give effect to the prior deed, unless it was, 
upon such purchase, re-delivered; in which case, the title 
would pass from the re-delivery. 

There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 

The first part of the instructions is, doubtless, founded on 
the case of Gregory vs. Perkins, 4 Dev. Rep. 50, and is 
supported by that descision. The taking absolute convey- 
ances, where only a mortgage wasintended and where the 
possession remains unchanged, has ever been regarded as a 
strong badge or circumstance of fraud at common law or un- 
der the statute 13 Eliz. But, independant of that conside- 
ration, we thought the rule, laid down in Gregory vs. Per- 
kins, the necessary consequence of the recent acts of the 
General Assembly, denying any operation to mortgages and 
deeds of trust until they are registered, and declaring them 
void, as against creditors and purchasers, unless registered 
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within a prescribed time. There may be, in many cases, Dec. 1840 
difficulties in ascertaining, as a matter of fact, the true nature 515005, be 


of the transaction intended by the parties and in coming to 
the conclusion, whether a mortgage or mere security in the 
nature of it was designed. But in this case there is no doubt 
upon that point; as the real character of this transaction is 
manifest, and, indeed, is admitted in the instruction as pray- 
ed. To sustain an absolute deed, thus acknowledged to 
have been intended by the parties to be only a mortgage, 
would, in truth, be to defeat the policy .of the Legislature 
and make the acts of 1820 and 1829 adead letter. But, it is 
said, the parties may have put their contract into this form 
ignorantly and, therefore, innocently; and that thereof the Jury 
should enquire. Notso. For the same thing may be said 
in regard to the omission to register a mortgage, appearing 
on its face to be a mortgage—That may also arise from want 
of knowledge and not froma purpose actually deceptive and 
fraudulent. Yet the effect to a creditor or purchaser is the 
same: He is deceived, and, therefore, the statute is express 
and positive, that, at all events, the unregistered mortgage 
shall be void. By a necessary construction, the law must 
mean the same thing in regard to an absolute deed, inten 
ded to be only a mortgage; since, altho’ registered, it imparts 
to creditors and purchasers no more knowledge of the truth 
and of their rights, than they would derive from a deed, in 
its terms a mortgage, which the party keeps in his pocket un- 
registered. If the deed had truly expressed the contract of 
the parties, the mortgagor’s creditors would have a plain le- 
gal remedy against his equity of redemption in lands, and in 
equity against that in chattels; and the Legislature, by 
the acts under consideration, intended to provide for the 
creditors such means of knowledge as would enable them to 
avail themselves promptly and cheaply of those remedies. 
Our duty is to receive and administer the statutes in a sense, 
which will advance the remedies and secure to creditors the 
whole benefit intended for them; and, therefore, we are o- 
bliged to hold such a deed void, because it obstructs and 
baffles the creditor in the pursuit of his debts by those reme- 
dies the law intended to afford him; and, if allowed to stand, 
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Halcombe 2” had ever passed. 


We also think the lessor of the Plaintiff is a creditor 
within the acts, tho’ he may have becomeso after theexecution 
of thedeed to the defendant. Hisdebt certainly arose asearly as 
March 1836; and, therefore, existed before the second contract 
between Tredway and Ray and while the former had an 
equity of redemption in the premises. As respects this ques- 
tion, that second contract makes no difference. If valid it 
would defeat this creditor, and also all others, tho’ their debts 
existed before September 1835, unless ripened into judg- 
ment and execution, so as to create a lien before the final 
and absolute sale. But supposing the second contract not 
to be effectual in itself, or in confirmation of the deeds be- 
fore made, then, we think, the lessor of the plaintiff may im- 
peach the deed upon the ground he does; because if the deed 
had been a mortgage in terms,hecould, under the act of 1812, 
have sold the equity of redemption existing in the mortgagor 
at the time he recovered his judgment. 

The deed can derive no aid from the subsequent transac- 
tions of April, 1836. In the first place, if it had been in 
fact re-delivered, there are authorities, that the deed is not 
made good thereby; because it was good between the par- 
ties, and, so had taken some effect from the first delivery, 


~ and, therefore, could not be surrendered, to be delivered a 


second time. In the next place, that question ought not to 
have been left to the jury; for there was no evidence whatev- 
eron the point. But no stress is laid upon either of those 
matters, since the jury has found, that there was not a sec- 
ond delivery. ‘Then, the case stands merely on the second 
contract and the payments made by the defendant under it; 
and it has been contended, that the deed, tho’ originally 
fraudulent and void, is rendered valid by this ex post facto 
purchase at a fair price. It is not denied, that conveyances 
may become good, to some purposes, by matter er post 
Jacto. Ifa father give land to his son, and the latter, being 
about to marry, settle it on the intended wife and the issue; 
or if{a fraudulent vendee sell to a bona fide purchaser, the cre- 
ditors of the first grantor are bound, because the wife and the 
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other purchaser are persons protected by the statute. Mar- Dec. 1840 


tin vs. Cowles, 1 Dev. and Bat. 29. But a fraudulent gran- 
tee can by no subsequent matter confirm the deed or purge it 
of its vice, so as to render it effectual as a conveyance to vest 
atitle in himself. He can only become the owner of the 
property by anew and independent contract and conveyance. 


Per Curiam. Judgment affirmed. 


DANIEL SMITH ws. MALCOLM MUNROE and ROBERT 
MUNROE. 

The county courts have the power to grant administration in this State of 
the effects of persons, who resided and died in another country. 

The court of the county, in which such deceased person had effects to 
be administered on or bona notibilia, is the proper county to grant the 
administration. 

A-right to a distributive share of an intestate’s estate constitutes such 
bona notibilia as entitles the court to grant administration. 

Where the next of kin reside abroad, it isin the power and it is the duty 
of the court to grant administration'to the appointee of such next of 
kin. 


Daniel Smith, the plaintiff, applied to the County Court of 
Cumberland to revoke letters of administration which had 
been previously granted to the defendants on the estate of 
Lauchlin McKay, the plaintiff claiming the admininistration 
himself as next ofkin. The County Court refused the motion, 
and the plaintiff appealed to the Superior court of Cumber- 
land. On tke hearing of the case at Spring Term, 1839, of 
this court, before his honor Judge Pearson, the judgment 
of the County Court was affirmed, and the plaintiff appealed 
to the Supreme Court. 
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Smith 


v 
Munroe 


et al. 


Supreme Court. 


Henry and W. H. Haywood for plaintiff. 
Saunders for defendant. 


Rurrin, Chief Justice. Margaret McKay died intestate 
in Cumberland County, and Daniel Smith, of the same coun- 
ty, obtained letters of administration of her estate, which con- 
sisted of sundry articles of personal property, including some 
slaves, as claimed by her next of kin. She left several chil- 
dren surviving her; among whom was Lauchlin McKay, 
who resided in the State of Mississippi and died there intes- 
tate, leaving a widow and children then and now residing 
also in that State. The widow, by letter of attorney, ap- 
pointed M. Munroe and R. Munroe her attornies to take ad- 
ministration in this State of her late husband’s effects; and 
under that authority they applied to the County Court of 
Cumberland for administration of the goods of Laughlin Mc- 
Kay, deceased; and the same was granted accordingly. Nei- 
ther of the Munroes is of kin to the intestate Lauchiin; but 
Daniel Smith is of kin to him, and also married the sister of 
said Lauchlin, and she is the nearest of kin of the intestate 
resident in North Carolina. 

Upon this state ofiacts, Daniel Smith applied to the Coun- 
ty Court of Cumberland to revoke the grant of administra- 
tion to the Munroes, and also to grant the administration to 
himself, as one of the next of kin of the party deceased, or 


' in right of his said wife, the sister and nearest of kin in this 


State of the said Lauchlin deceased. The County Court re- 
fused each motion, and Smith appealed to the Superior Court, 
which affirmed the sentence before pronounced, but allowed 
an appeal to this Court. In the Superior Court several points 
were made and decided, on which the case comes in review 
before us. They are, 

First: whether the County Court of Cumberland could 
grant to any person administration of the goods of Lauchlin 
McKay, inasmuch as he did not die in that county, but his 
tesidence and death were in another State. Upon this the 
opinion of the Court was in the affirmative. 
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Secondly: whether a claim or right to a distributive share Dec. 1840 


as next of kin to an intestate, dying possessed of goods in Sai h 


that county, and whose administrator there resides, may be 


accounted bona notabilia in that county. Upon this the 7 


court was of opinion that sucha claim in Cumberland was 
sufficient to give the court of that county jurisdiction. 

Thirdly: Had the court power to grant administration to 
the widow’s appointees? 

Fourthly: Had not Smith, upon the whole, the preferable 
right to administer under the statutes of this State? 

Upon the two last points the court held that the County 
Court might well prefer to grant the letters of admin- 
istration to the attorneys of the widow rather than to Smith, 
a relation against whom there was a claim in favor of the 
party deceased. 

The opinion of this court accords with that of the Supe- 
rior Court, that the sentence of the County Court should be 
affirmed. 

The first point is not made in the form, probably, to ex- 
press the true meaning of the parties; for we suppose the in- 
tention was, not to raise the question, whether the court of 
Cumberland, as contradistinguished from the other courts of 
the State, could grant administration of the goods of a par- 
ty, who did not die in this State, but resided and died 
abroad; but whether, in such a case, administration could be 
granted by any court of North Carolina. ‘The propriety of 
the grant being made in that particular county depends upon 
the solution of the second question rather than on the first. 
Upon the general question, whether the courts of this State 
may grant administration of the goods of a person living and 
dying in another State, we entertain nodoubt. Administra- 
tion in another country will not enable the administrator to 
sue here. Butts Admr v. Price, Conf. Rep. 68. Unless, 
therefore, we grant administration, the estate here cannot be 
administered, either for the benefit of the creditors here or 
those abroad, or for the benefit of those persons who are en- 
titled to the surplus according to the law of the domicil of 
the party deceased. No country, having a just regard for 
its own character or the comity due to other countries, can 
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Dec. 1840 refuse her authority to collect and apply the goods within her 


urisdiction in the proper course of administration. In Eng- 
land, administration of the goods of a foreigner has always 
been granted, no matter where the party resided or died. 
The argument to the contrary with us rests, therefore, entire- 
ly upon the legislation of this State. The act “ concerning 
executors and administrators,” Rev. Stat. c. 46, s. 1, provides 
that “letters testamentary and letters of administration shall 
be granted in the court of the county where the testator or 
intestate had his usual residence at the time of his death, or, 
where the deceased had fixed places of residence in more 
than one county, then in either.” Upon this enactment it is 
contended, that the County Court hath but a special and lim- 
ited jurisdiction, to grant administration in the particular 
case, in which the deceased had a residence within that coun- 
ty, andin that case alone; and, therefore, that the grant in 
any other case is void. If this were so, this application by 
Smith would be rejected, since it is vain to revoke a grant 
which in itself isa nullity. Collins v. Turner, No. Car. T. 
Rep. 105. But we do not adopt that construction of the sta- 
tute. The section is composed of the digested provisions of 
the acts of 1777, c. 115, s. 57, and of 1789, c. 308, s. 1, and, 
to arrive atits true meaning, is to be understood as those acts 
themselves would be. By the act of 1715, c. 10, s. 3, let- 
ters of administration issued only out of the Secretary’s of- 
fice, under the signature of the Governor and the seal of the 
Colony. Of course, the authority to issue letters from that 
source extended to every case, in which there could be ad- 
ministration, without regard to the residence of the deceased 
in any particular county. After the revolution, the jurisdic- 
tion was transferred to the County Courts by the act of 1777, 
by which it was enacted “that the Courts of Pleas and Quar- 
ter Sessions shall and may, within their respective counties, 
take probate of wills, and the said courts shall and may 
make orders for issuing letters testamentary and letters of ad- 
ministration to be signed and issued by the Clerk.” 

This act does not make the residence of the deceased the 
criterion for ascertaining the particular court which should 
have the jurisdiction of granting administration. The terms 
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“within their respective counties” could not have the effect Dec. 1540 
of confining the jurisdiction to the case of the death of the “Joiy 


party within the county; but must have been understood as 
referring to bona notabilia, the place of the residence or of 
the death of the party within the county, or to any other 
fact, which, at common law, imparted or withheld jurisdic- 
tion, as between the different courts of probate. Residence 
is not mentioned in the act, and cannot therefore, be interpo- 
lated, any more than any other circumstance, as that which 
determines the jurisdiction. Those words “within their 
respective counties” do not, therefore, limit in any degree, or 
define the cases, in which administration is to be granted 
by some court in this State, but are intended merely to pro- 
vide that, as between courts of the several counties, the ju- 
risdiction of each should depend upon the same considera- 
tions that determined the jurisdiction of the several courts of 
ordinary at common law; namely, the residence or death of 
the party, or his effects being within the territorial jurisdic- 
tion of the particular court. It had doubtless been found, 
that the general letters of administration, issued under the 
Colonial seal and embracing all the goods in the Colony, 
were extremely convenient; inasmuch as there could arise 
no dispute as to their validity, in respect of the extent of the 
jurisdiction from which they emanated, and the creditors 
knew in whose hands to seek the assets. It is not probable 
the Legislature intended to abrogate that principle; especial- 
ly as no court was constituted, in the nature of the Provin- 
cial Ecclesiastical Courts of England, to grant administra- 
tion, where there were effects in different counties; and as 
that was the known policy, it was probably the usage for 
each court that could grant administration at all, to grant it 
fully, so as to extend to all the effects. It would seem, from 
the preamble of the act of 1789, c. 308, that something of 
the kind did occur; for that recites that “the method of pro- 
ceeding had not been defined with sufficient precision in the 
act of 1777, whereby great irregularities had crept into prac- 
tice, and complaints had been made of precipitate and injuri- 
ous decisions:” whence it may be inferred, for example, that if 
a person died ir a particuiar county, having effects in that and 
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Smith 
v 
Munroe 
et al. 


ed in both, which must have often occasioned surprise and 
inconveniences. ‘To remedy those irregularities and incon- 
veniences, and by way of amendment to the act of 1777, it 
was enacted “that all wiils shall be proved and administra- 
tions granted, in the court of the county where the testator 
or intestate had his usual residence at the time of his death, 
or, in case he had fixed places of residence in more than one 
county, in either of said counties.” Upon this enactment, 
we cannot put the constructicn contended for on the part of 
the appellant. ‘The act of 1789, is not a grant of the juris- 
diction to appoint administrators. ‘That had been conferred 
generally by the act of 1777 on the County Courts; and 
from the want of precision in the terms, conflicting jurisdic- 
tions were exercised by different courts, whence it became 
necessary to settle that conflict in those cases in which it 
most commonly occurred. Hence the jurisdiction is given 
to the court of the county, or of one of the counties in 
which the party had a fixed domicil at his death. That was 
the single purpose ot that section of the act. It embraces 
in its provisions but the case of the death of a person resi- 
dent in one or more counties of this State, and in such case 
confers the jurisdiction upon the court of any of those coun- 
ties. The case of the death of a person having no usual 
place of residence, or none in this State, is altogether out of 
this last uct, and depends upon the previous one of 1777, 
and the general principles of law éxisting anterior to the en- 
actment of either of the statutes under consideration. Con- 
sequently there may be an administration in this State of the 
goods of a person who was the citizen of another State, in 
which he died. 

This opinion is not in conflict with that of Collins v. 
Turner; for there Blackburn, the party deceased, had his 
domicil in Chowan, and Collins, his debtor, resided there. 
There was consequently neither a residence nor effects in 
Bertie, where Turner took administration. 

In the discussion of the preceding point, several matters 
were necessarily considered, that go far to determine the 
most material part of the second question. If there be bo 
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na notabilia in Cumberland, we think that is a proper coun- Dee. 1840 
ty in which to take the administration. It does not appear oi 
that there are any effects in any other part of this State; and, 
therefore, we need not now say to what extent the adminis- oe eh 
tration ought to be granted, or will be valid. We think there ; 
should be bona notabilia in the county, because the canon 
law, as administered in peculiar jurisdictions in England, 
was the law of that country upon this subject; and, like oth- 
er parts of her unwritten law, was brought here by our an- 
cestors. But the practice has not been in this State for each 
court to grant administration of the effects within its county; 
and, from the settled usage in that respect, and the conveni- 
ence to administrators, next of kin, debtors and creditors, we 
are inclined to hold that, although special administrations 
may be granted, yet the court of any county, in which there 
are bona notabilia, may grant administration of all the ef- 
fects of the deceased within the State. That the right toa 
distributive share of an intestate’s estate is to be accounted 
bona notabilia we have no doubt. Goods in possession and 
debts, however desperate, are so considered, and even a claim, 
on account of purchase money, of one who had sold an es- 
tate, but had made an assignment for the benefit of credit- 
ors, was held to be of this character by Sir Joun Nicno.t, 
Coates v. Brown, 1 Add. 345. 

The power and duty of the court, when the next of kin 
reside abroad, to grant administration to the appointee of the 
next of kin, was held in this State in the early case of Ritchie 
v. McAuslin, 1 Hay. 220; and we believe that decision has 
guided the courts in subsequent cases. We do not find 
much upon the point in elementary works, nor in the deci- 
sions of the Ecclesiastical courts; yet we see enough stated 
incidentally to satisfy us that it is the common practice in 
those courts. ‘There are several cases, in which the persons 
entitled were foreign public characters, and administration 
was granted to those authorized by them to take it, and for 
the benefit of the principals. In Farrington v. Clerk, 3 
Doug. it appears the party had taken administration 
as the attorney of the next of kin. And in Anstruther v. 
Chalmer, 2 Simons 1, the letters were to “J. C. & A. F. as 
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Dec. 1840 the attorneys of E. Campbell, the sister and only next of 


ee 


Smith 


v 


kin of C. A., for the use and benefit of the said E. Camp- 
bell.” Upon an enquiry at the instance of the Vice Chan- 


Manroe ¢ellor as to the effect of those words “for the use and bene- 


fit,” the Deputy Register of the Prerogative Court certified, 
that the words were invariably used “where the grant was 
to persons under a power of attorney from the party enti- 
tled to the representation;” but although they are “ for the use 
and benefit” of that person, they do not exclude the claim of 
any other person to share in the personal estate. What ef- 
fect, then, they can have, it is not easy to see; nor is it need- 
ful we should consider. ‘The passage is cited by us only to 
shew that there is “an invariable usage” upon this point, in 
conformity to which, in substance, has been the course of 
our courts. 

Having arrived at the foregoing conclusions upon the 
preceding points, it follows that neither the appellant Smith 
nor his wife, if she had applied, could be preferred before 
the deceased’s widow, although the latter resides out of the 
State. 1 William’s Ex’rs 257, 263. It is to be presumed, 
nothing to the contrary appearing, that by the Jaw of Mis- 
sissippi a widow is entitled to a share of her intestate hus- 
band’s personal estate; and, therefore, may ask for the ad- 
ministration here for herself, and, by consequence, for her 


attorneys. 
Per Curiam. Judgment below affirmed. 
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JAMES W. COTTEN vs. WILLIAM R, CLARK and JOHN H. Dee. 184 


DAWSON. 


A certiorari will not be granted, where an appeal has not been brought 
up, through the inattention or forgetfulness of the clerk of the court, 
whom the appellant had constituted his agent to send up the appeal. 


Badger moved for a certiorari in behalf of the plaintiff 
to bring up the record in this case, in which an appeal had 
been taken by the plaintiff from the judgment of the Supe- 
rior Court of Halifax, but which appeal had not been filed 
in time. The motion was founded on the following affida- 
vit, which was regularly sworn to: 

Robert L. Whitaker, clerk of the Superior Court of Hali- 
fax, maketh oath that, soon after the appeal to the Supreme 
Court was taken in the above case, he was requested by the 
counsel of the appellant to prepare the transcript, and trans- 
mit it to the Supreme Court; that he promised to do so, and 
was aided by the connsel in making up the transcript; that 
the transcript was madé up in abundant time to be filed in’ 
the appellate court. This affiant further maketh oath that 
he has been clerk as many as four years of the Superior 
Court of Halifax, and hath been invariably in the habit of 
transmitting the transcripts of appeal cases to’ the Supreme’ 
Court, and it is the understanding between him and the ap- 
pellants that he is to do this himself, without any agency on 
their part. This affiant hath always heretofore done so, and 
hath uniformly availed himself of the opportunity of send- 
ing them by his honor Judge Daniel, who resides in the 
town of Halifax. By mistake, this affiant took up the im- 
pression that the last Monday in December was a week:later 
than it actually was; in consequence of which, Judge Dan- 
iel left without the transcript, and as soon as the mistake was 
discovered this affiant mailed the papers forRaleigh, having: 


paid the postage. 
Sworn to &c. ROB. L. WHITAKER. 
Per Curiam. * Motion denied. 


19 








Dec. 1840 


IN THE SUPREME COURT 


STATE vs. MADISON JOHNSON. 


When a deliberate purpose to kill or to do great bodily harm is ascer- 
tained, and there is a consequent unlawful act of killing, the provoca- 
tion, whatever it may be, which immediately precedes the act, is to be 
thrown uot of the case, and goes for nothing, unless it can be shewn . 
that this purpose was abandoned before the act was done. 

There is no such thing in law as a killing with malice, and also upon the 

Suror brevis of passion; and provocation furnishes no extenuation, un- 
less it produces passion. Malice excludes passion. Passion pre- 
supposes the absence of malice. In law they cannot co exist. 

When the existence of deliberate malice in the slayeris once ascertain- 
ed, its continuance, down to the perpetration of the meditated act, 
must be presumed, until there is evidence to repel it. There must be 
some evidence to shew that the wicked purpose had been abandoned. 


This was an indictment against the prisoner for the mur- 
der of Henry Beasley. The prisoner having pleaded not 
guilty, the issue was tried at the Fall Term, 1840, of Wake 


Superior Court of Law, before his honor Judge Hatt, 
when the jury found the prisoner guilty of the felony and 
murder in manner and form as charged in the bill of indict- 
ment. A motion for a new trial was made by the prisoner’s 
counsel, on the ground that the jury were misdirected by the 
court. This motion having been overruled, and judgment 
of death having been pronounced by the court, the prisoner 
appealed to the Supreme Court. 

The following is the case submitted to this court: 

On the trial of the issue, one Ragan, a witness for the 
prosecution, deposed, that one night in November, 1839, he 
was ata shop in Raleigh kept by himself and one Aaron 
Johnson, the father of the prisoner. The prisoner, the de- 
ceased, one O’Brien and the witness were there. A quarrel 
arose between O’Brien and the prisoner, who struck O’Brien 
two blows. They were separated and the prisoner went out. 
When witness went to close the door, the prisoner came to 
the door. Beasley (the deceased) asked the prisoner what 
was the use of having such a fuss. Prisoner asked him if 
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he took it up. He said he did not. Prisoner said he was Dee. 1840 
not afraid of him, to which deceased replied by affirming ~ Sen 
' te 

that he was not afraid of prisoner. Andthereupon prisoner y 
immediately raised his arm, and a pistol fired. Prisoner im- Johnson. 
mediately went away; the deceased also went out, exclaim- 
ing “I am a dead man.” 

The death of the deceased from a wound then inflicted 
by the dischirge of the prisoner’s pistol was fully proved, 
and was admitted. 


The prisoner examined one Pollard, who deposed that, on 
the night mentioned by Ragan, he went to the shop to buy 
some fish. The deceased, who was acting as an assistant 
or clerk in the shop, went with the witness into a back room 
of the shop to get the fish. When witness came in O’Brien 
and prisoner were quarrelling, and when witness and the 
deceased returned into the shop from the back room, they 
were still quarrelling; when the deceased told prisoner to 
behave himself. Prisoner asked the deceased if he took it 
up. Deceased said he did, and a smart quarrel ensued be- 
tween them. After some time, prisoner said he would go 
to bed. Deceased said he should not. Prisoner said it was 
hard if he could not go to bed in his father’s house, and took 
a candle and went into the back room, and was in the act 
of ascending the stairs, which led to a bed room above, when 
the deceased went up to prisoner, seized him by the collar, 
pulled him through the back room and shop to the front 
door, and pushed him out, kicking him at the same time. 
As this was done, witness (desirous of getting away from the 
fuss) got out of the shop and hastened away, and soon after 
heard the report of a pistol. 


Several witnesses deposed that, within a few minutes af- 
ter the pistol was fired, they heard the prisoner say that he 
had shot the deceased, that if it was to do again he would do 
the same thing, and if any person touched him he would 


shoot him likewise; and he hoped the deceased would die 
and go to hell. 


Polly Mangum, examined for the State, deposed that, on 
the same day, the prisoner was at her house at dinner; said 
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Dec. 1840 he had bought powder and shot, and intended to kill a man 





State 
v 
Johnson. 


~ that night before the bell rung, and at the same time shewed 


a pistol. She said to him “ Madison, why are you going to 
do so?” he replied “aunt Polly is it not a shame that I should 
have to work all day in the hot sun?” She then asked him 
whom he intended to kill; to’ which he replied “I name no 
names and value no law.” At the time of this conversation, 
the prisoner had been drinking but was in his senses. 

This was all the material evidence, except to support and 
oppose the credit of the witnesses, Ragan and Pollard. 

The Attorney General admited that if the testimony of 
Pollard was true, the prisoner was guilty of but manslaugh- 
ter, but he insisted that Pollard qught to be discredited, and 
Ragan should be believed, and that upon his evidence the 
prisoner was guilty of murder. 

The prisoner’s counsel commenced his address to the jary, 
by admitting that, if Ragan’s evidence was true, the prisoner 
was guilty of murder; and stated to the jury that the whole 
case therefore depended gn the question, whether Ragan or 
Pollard should be credited, as ypon the case as stated by the 
latter, it was but manslaughter. The presiding Judge here 
interrupted the counsel, and said he should instruct the 
jury, if they were satisfied that the prisoner had previous 
malice against the deceased, and went to the shop on the 
evening of the homicide, witii an intent to provoke a quarrel 
and revenge himself, he was guilty of murder, although 
Pollard’s statement should be true. 

The prisoner’s counsel insisted that, in order to make this 
case one of murder, supposing Pollard’s statement to be true, 
it must appear that the prisoner sought the provocation he 
received, or that he did not act under its influence; that his 
being at enmity with the deceased did not make it necessary 
that he should take more ftom him than trom a stranger or 
a friend; that.the provocation proved by Pollard would re- 
duce the crime to manslaughter, if committed on a friend or 
stranger, and would have the like effect, when the person 
killed was an enemy, if he acted under the provocation; that, 
if the prisoner went to the shop to bring on a quarrel as a 
pretence for killing, still he would not be guilty of murder, 
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if he did not bring on the quarrel, but acted in truth upon Dee. 1840 
the provocation then received, and would not so have acted 
but from the provocation. And the prisoner’s counsel fur- — y 
ther insisted that the provocation proved by Pollard was a Johnson. 
sufficient and adequate motive for the prisoner’s conduct, to 

which it was to be referred, unless by some proper evidence 

it was shewn that he did not act from that motive, but from 
something deemed malice, or proof of matice. And the 

counsel contended that, in this case, there was no evidence, 

proper to be left to the jury, that the deceased was the object 

of the prisoner’s threat, supposing Pollard’s statement true, 

nor that he had malice or ill will against him, nor that he 

sought or brought on the quarrel, nor that he acted but from 

the provocation proved by Pollard. 

The Judge, in leaving the case to the jury, after directing 

them that on Ragan’s evidence, the prisoner would be guilty 

of murder, and that the provocation stated by Pollard was 
sufficient in Jaw to reduce the killing to manslaughter, in- 

structed them nevertheless, that, although they should be- 

lieve Pollard’s evidence to be true, yet if. connecting the tes- 

timony of Polly Mangum with the other evidence in the 

cause, they could collect the fact that the deceased was the 

object of the threat deposed to by her, and that the prisoner 

went to the shop with the intention to provoke a quarrel with 

the deceased, in order to gratify his avowed vengeance, then 
the killing was murder, notwithstanding the facts proved by 

Pollard. 


Attorney General for the State, 
Badger for the prisoner. 


The opinion of the majority of the court was delivered by 

Gaston, Judge. After an anxious consideration of this 
case, the court is unable to find any grounds, on which to 
pronounce the judgment, rendered against the prisoner, erro- 
neous. 

The only error alleged is, because of misdirection of the 
presiding Judge in his instructions to the jury. It has not 
been questioned, nor can it be questioned, but that it is the 
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Dec. 1840 duty of a judge, who presides at the trial of a cause, wheth- 


State &! civil or criminal, to correct every misrepresentation of law 


v made to the jury, although admitted to be law by the par- 
Johnson. ties or their counsel. He does not preside merely as a mod- 


It isthe erator, to enforce order and decorum in a discussion address- 


duty Lh. ed te a body, with whose deliberations he has no concern, 


presses *t and over whose judgment he is to exercise no influence; but 
any cause, he is an integral part of that mixed tribunal, which is to pass 


weber upon the issue, and, while he is forbidden to give to the ju- 


-arni al, * . . 
convent Je ry “an opinion whether any fact is sufficiently proven,” he 
misrepre- is bound to declare and expound to them the law arising up- 
sentation 
Isw made ON those facts. Rev. Stat. c. 31, s. 136. 


to the jury, ‘ P . 
alihough’ ‘The alleged error is supposed to be, partly in the instruc- 


os yg tions actually given, and partly in declining to adopt, as a 


Ra geene modification of those instructions, certain positions, for which 
riher e " 
counsel. the prisoner’s counsel contended on the trial. 





The instruction given, to which objection has been taken, 
is that part of his Honor’s charge, wherein, after stating that 
the provocation, testified to by Pollard, was sufficient in law 
to reduce the killing to manslaughter, he added, “ that, nev- 
ertheless, if, connecting the testimony of Polly Mangum with 
all the other evidence in the cause, they could collect the 
fact, that the deceased was the object of the threat deposed 
to by her, and that the prisoner went to the shop (where the 
homicide was committed) with the intention to provoke a 
quarrel with the deceased, in order to gratify his avowed 
vengeance, thea the killing was murder, notwithstanding 
the facts proved by Pollard.” In support of this objection, 
it has been argued that a jury cannot collect any fact from 
evidence, unless such evidence will rationally authorise the 
inference of the fact, that it is error in law to leave it to them 
to collect a fact, of which no testimoay has been given, or 
none but of a vague and plainly insufficient character—and 
that, in the case under consideration, there was no testimony 
to warrant a finding that the denunciation of the prisoner 
was directed to the deceased; and, if possible, yet less that 
he went to the shop with intent to bring on a quarrel to grat- 
ify his avowed vengeance. To us it seems that there was e- 
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vidence fully warranting the jury in inferring the whole fact, Dec. 1840 
the existence or non-existence of which was left to their judg" c, 
ment. It was not a vague threat, which the prisoner utter- —y 

ed. He avowed his determination to kill an individual, Johnson. 
whom, however, he refused to name, and to kill him that ~ 
night; and he exhibited the instrument, which he had pre- 

pared to carry this purpose into execution; and on that night, 

with that instrument of death concealed, he goes to the shop 

of which the deceased has the charge, gets into a quar- 

rel with him, and, at the time and in the manner previ- 

ously declared, unlawfully kills him. Upon this, the infer- 

ence that the deceased was the person whom he had previ- 

ously resolved to kill, becomes irresistible, until there be 

some facts to repel it. An act was done precisely of the kind 

which, but a few hours before, he had resolved to do, and 
prepared the means to execute; and it was done at the time 
determined on and with the means prepared; and the con- 

clusion must be that this was the act so designed, unless 

there be some indications that a different act of the same kind 

was contemplated. What was the evidence to repel this con- 
clusion? No more than this: that, immediately before the 

deed was committed, he received from the deceased such a 
provocation as would have been sufficient, if there had been 

no malice, to excite high passion. Admit that this fact had 

some tendency to weaken the inference, to render it some- 

what less conclusive, it, nevertheless, left the question of 

fact, who was the object of his vengeance, one fit for the de- 
termination of the jury. It is to be remembered that pro- provocation 
vocation never disproves malice; it only removes the pre-rever dis- 


proves mal- 


sumption of malice, which the law raises without proof. A ice; it only 
li . killi ° rd h h . removes the 
malicious Kliling is murder, however gross the provocation. presump- 


But it is argued that, as the act of killing in this case follow- sey 
ed immediately after provocation, the legal presumption from the law | 
the act is that it was committed without maiice, and that —~™g 
therefore it cannot be regarded as evidence at all to establish 4 ™- 


cious kil- 
malice. The answer is, that the act of killing was not relied ling oo 
> ° ° er, - 
on as evidence of malice. There was proof, aliunde, of ever gross 
malice, of a fixed determination to kill. The act of killing,  P'9"™ 


cation’ 
like any other act, corresponding in its circumstances with a 
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State 
Vv 
Johneon. 





conformity, to designate the object of the intended action, 
and therefore, though not proof of malice, it may point out 
the direction of ascertained malice. If in a crowd, I tread 
on a man’s toes, 1t may well be presumed that the act was 
accidental; but if it appear that I went into the crowd with 
the purpose to render that insult to some person, then cer- 
tainly the act would be evidence to point out the individual 
whom it was my purpose toinsult. In forming a judgment 
upon the question, bow far the fact of provocation weakened 
tlie inference that the deceased was the object of the avowed 
vengeance of the prisoner, there were other circumstances in 
the case proper to be taken into consideration. It appeared 
that the deceased had been employed to keep a shop in Ra- 
leigh, belonging in part to the father of the prisoner. The 
only intimation, previously given, of the unnamed object of 
his enmity is to be found in the exclamation, “is it not a 
shame that I should have to work all day in the hot sun?” 
That night, atthe shop, when forbidden by the deceased to 
sleep there, he exclaimed “it is hard that I cannot go to bed 
in my father’s house.” And, after the fatal deed was done, 
instead of expressing sorrow for a rash act, committed in the 
heat of passion, he uttered a horrid wish and imprecation, 
indicative of a deep-rooted hatred against the deceased. 
These circumstances, connected with the fact that, on the 
part of the prisoner, nothing was shewn, tending in the slight- 
est degree to designate any other object of his vengeance, 
seem to point out the deceased as the person, who, supplant- 
ing him in his father’s shop, being placed in an easy situa- 
tion, while he was obliged to toil “ all day in the hot sun,” 
was regarded by him with the deadly hostility thus avowed, 
executed and uorepented of. 

But admitting that the deceased was the object of the 
prisoner’s vengeance, it is denied that there was evidence 
to warrant a finding that the prisoner went to the shop with 
intent to provoke a quarrel and gratify his vengeance. For 
reasons, which will hereafter be assigned, we hold that the 
charge would have been perfectly correct, had it omitted the 
inquiry as to an intent to provoke a quarrel, but had left the 
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question of murder to depend solely on the fact, whether he Dec. 184¢ 
went to the shop with the intent to kill the deceased. But “> 
: . ' ate 
we are entirely satisfied that the circumstances were relevant y 
and fit to be considered, if the enquiry were material, upon Johnson. 
the question of intent to provoke a quarrel. Let us advert 
for a moment to the most material of those circumstances. 
The prisoner has formed a purpose of most deadly ven- 
geance against the deceased, and prepared the means to ex- 
ecute it. With these means concealed, he goes to the place 
where the deceased is ordinarily to be found. The first act 
he is engaged in, after arriving there, is a quarrel with a 
third person. This quarrel the deceased had a right to sup- 
press, and does suppress. But the prisoner treats this con- 
duct as the taking of a part in the quarrel against him. The 
next act is an attempt to take possession of the bed-room, 
connected with the shop. ‘The case does not state that this 
was the bed-room of the deceased, and, however probable 
the presumption that such was the fact, we do not feel our- 
selves authorized to assume it. But it is not pretended it 
was the bed-room of the prisoner; it is not shewn that he 
had ever occupied it, or had any right to occupy it; and in- 
deed the only pretence of right set up by him was, that his 
father was one of the owners of the shop. Unquestionably 
the deceased, who represented the owners of the shop and 
was clothed with their rights, was fully justified in forbidding 
this assumption of dominion there, and the perseverance in 
such assumption wasa rude aad insulting act. If the deceas- 
ed, upon this, had done no more than turn him out of doors, 
the deceased would have been wholly blateless in the trans- 
action. But according to the testimony of Pollard; (which 
for the purposes of the present enquiry must be presumed to 
be true,) in turning him out of doors, he kicked the prison- 
er and was instantaneously shot. Now, it is not for us, nor 
was it for the Judge below, to draw the conclusion of fact, 
that the prisoner did go to the shop, with the intent to brivg 
on a quarrel and execute the purpose of death, which he had 
formed against the deceased; but if the intentions of men 
are to be ascertained by their acts, these acts of the prisoner 
were fit for the consideration of the jury, toenable them to 
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Dec. 1840 judge what was his intent. He had resolved to kill; he went 


State 


Vv 


prepared to kill; he brought on a quarrel with the object of 
his vengeance, and in that quarrel did kill him. Can it be 


Johnson. questioned that it is a proper enquiry, cid he intend what 


happened? 

We have said that the enquiry, whether the prisoner in- 
tended to bring on a quarrel, was not a material one for de- 
termining on the character of his crime. We take the prin- 
ciple to be clear, that when a deliberate purpose to kill, or to 
do great bodily harm, is ascertained, and there is a conse- 
quent unlawful act of killing, the provocation, whatever it 
may be, which precedes the act, is to be thrown out of the 
case and goes for nothing, unless it can be shewn that this 
purpose was abandoned before the act wasdone. There can 
be no such thing in law as a killing with malice, and also up- 
on the furor brevis of passion; and provocation furnishes 
no extenuation, unless it produces passion. Malice excludes 
passion. Passion presupposes the absence of malice. In law 
they cannot co-exist. Murder is the killing with malice a- 
forethought. If there be killing, and malice aforethought be 
shewn, both of the constituents of the crime are established, 
and the act is murder. Certainly, however, it must be ad- 
mnitted that the most determined purpose to kill may be re- 
pented of, and malice, however, deeply settled, may be aban- 
doned. But there must be something to shew that this has 
been done, before it is presumed. There is a locus, or rather 
a tempus, penitentia allowed, but to avail any thing it must 
be employed for repentance, and repentance of a criminal 
purpose is not presumed, if the act be done, which that pur. 
pose contemplated. It is not therefore the legal presumption, 
where a provocation intervenes between the expression of 
malice and the act of killing, that the slaying was upon pas- 
sion and not upon malice. The authorities relied upon to 
establish this position, when fairly interpreted, lay down the 
opposite doctrine, that the presumption in such cases is, un- 
less there be proof to the contrary, that the killing was upon 
malice and not upon passion. It is admitted that the passage 
produced from Mr. East, a very respectable compiler of the 
criminal law, taken per se, does favor the view pressed by the 
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prisoner's counsel. His language is, “ But where fresh pro- Dec. 1840 
vocation intervenes between preconceived malice and the ee 
death, it ought clearly to appear that the killing was upon = y 
the antecedent malice; which may be difficult in some cases Johnson. 
to shew satisfactorily, if the new provocation were a grievous 

one. In such cases, says Hawkins, it shall not be presumed 

that they fought on the old grudge, unless it appear by the 

whole circumstances of the fact.” 1 East. c. 5,s.12. It is to be 
remarked, however, in the first place, that this passage is the 
concluding part of a section, wherein he has been considering 

how fara provocation received may rebut an implication of ma- 

lice; and, after laying down the proposition that a provocation, 
immediately preceding the act, will rebut that implication, 
“butthat it will be no answer in alleviation to express ma- 

lice proven,” he proceeds to state that “therefore, if, upon a ‘ 
provocation received, one party deliberately and advisedly de- 

nounce vengeance against the other, and afterwards carry his 

design into execution, he will be guilty of murder, although 

the death happened so recently after the provocation, as that 

the law might, apart from such evidence of express malice, 

have imputed the act to unadvised passion:” and then fol- 

low, as a qualification or exception, the words first quoted. 
Taking, therofore, the whole section, its meaning is this:— 
provocation will not extenuate a killing to manslaughter, al- 

though the act speedily follows upon the provocation, and be- 

fore the blood, if raised to the boilir.g point of passion, has 

time to cool, if, from the advised and deliberate expression 

of malice it can be collected that the blood was not thus heat- 

ed by that provocation: but if no act of killing then take 

place, and an additional provocation be received, and there- 

upon the person so provoked slay his adversary, it is a fair pre- 
sumption, unless the circumstances of the fact shew the con- 

4 trary, that thissuperadded provocation did produce such high- 

ly excited passion, and the act of slaying proceeded from 

this passion. Thus understood, it does not conflict with the 

views we have taken. But Mr. East. in this passage refers 

to Hale and Hawkins, who are justly regarded, not as respect- 

able compilers, but as standard authorities; and what is their 
language? Mr. East. refers to Hawkins, Book 1, ch. 13, sec.29, 
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Dec. 184030 (page 97.) Hawkins’ words are, “If two happen to fall 


State 
y 
Johnson. 


out upon a sudden and presently agree to fight, and each of 
them fetch a weapon, and then one kills the other, he is guil- 
ty of manslaughter only, because he did it in the heat of 
blood. And such an indulgence is shewn to the frailties of 
human nature, that where two persons, who have formerly 
fought on malice, are afterwards to all appearance recon- 
ciled, and fight again on a fresh quarrel, it shall not be pre- 
sumed that they were moved by the old grudge, unless it ap- 
pear by the whole circumstances of the fect.” Mr. East. re- 
fers also to 1 Hale’s Pleas of the Crown, 452. The entire 
passage in Hale isthis: “ If there be an old quarrel between 
A. and B. and they are reconciled again, and then upona 
new and sudden falling out A. kills B., this is not murder; 
but if upon circumstances it appears that the reconciliation 
was but pretended or counterfeit, and that the hurt done was 
upon the force of the old malice, it is murder.” Here we 
have the true doctrine. The act shall be attributed to passion 
produced by provocation, and not to the old grudge, if it ap- 
pear that the old grudge has ceased. One of the cases put 
by Hale on the next page is, it would seem, decisive of this 
point. “If A.challenge B. to fight; B. declines the chal- 
lenge, but lets A. know that he will not be beaten, but will 
defend himself; if B., going about his occasion, wears his 
sword, is assaulted by A. and killed, this is murderin A.; but 
if B. had killed A. upon that assault, it had been se defenden- 
do, if he could not otherwise escape; or bare homicide, if he 
could escape and did not. Butif B. had orly made this a 
disguise to secure himseif from the danger of the law, and 
purposely went to the place, where probably he might meet 
A., and then they fight and he kills A., then it had been mur- 
der in B.; but herein circumstances of the fact must guide 
the jury.” If B. had formed no determination to fight, but 
intended only self-defence, and met A. accidentally, then the 
assault upon him would have excused the act of killing al- 
together, if necessary to his own safety, or extenuated it to 
manslaughter, if not required by such necessity. But if in 
truth, notwithstanding his declaration to the contrary, he had 
formed the purpose to fight, and went to the place to execute 
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that purpose, such an assault would be no excuse or allevia- Dec. 1840 


tion, and his crime would be murder; and the enquiry for the 
jury is, from the circumstances, was it his purpose to fight, 
and did he go with that purpose? Such is regarded settled 
law in the courts of England at this day, where, in conse- 
quence of the numerous cases which call for the exercise of 
great legal discrimination, precision in the rule on this sub- 
ject may justly be expected. In the late case of the Queen 
v. Kirkham, reported 8 Car. & Pay. 115 (34 E. C. L. R. 
318,) where a father stood indicted for the murder of his son, 
it appeared in evidence that the act of killing was preceded 
by such an immediate act of provocation, as would extenu- 
ate the crime to manslaughter, unless malice was shewn. 
The crime was committed on Saturday, and testimony was 
given of threats to kill the deceased, uttered by the prisoner 
on the preceding Monday and Wednesday. The jury was 
instructed that the question of manslaughter or murder de- 
pended upon the fact, whether these threats were the mere 
ebullitions of momentary anger, or the expressions of a delib- 
erate purpose; “so that if they believed that on the Monday 
or Wednesday before, the prisoner used the threats deliberate- 
ly, then all the quarrelling and wrestling might be dismissed 
from their consideration.” 

In the observations made upon the objections to the in- 
struction given, we have unavoidably anticipated much that 
is applicable to the other objection, because of instruction 
not given. It will be sufficient for us now to remark, in re- 
lation to this objection, that provocation, as such, is not an 
extenuation of the act of killing, although passion, conse- 
quent upon provocation, may extenuate; that the true ques- 
tion is, whether the act be the result of such passion or of 
malice; and that the relation of good or ill will, prevailing 
between the parties, is all important in leading to the deci- 
sion of that question; and that when the existence of delib- 
erate malice in the slayer is once ascertained, its continuance, 
down to the perpetration of the meditated act, must be pre- 
sumed, until there is evidence to repel it. What that evi- 
dence should be it is hazardous to define. But there must 
be some evidence, and, without it, the jury cannot rightfully 
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Dec. 1840 find, or the court give an instruction implying that they may 
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find, a discontinuance of deliberate malice. If a considera- 
ble period of time has elapsed, between the last indications 
of the wicked purpose and the killing; if convenient op- 
portunities for gratifying vengeance have passed over, and 
no use was attempted to be made of them; if an apparently 
amicable intercourse has taken place tetween the parties in 
the mean-while; these, and such as these, would be circum- 
stances well worthy of the consideration of the jury, as 
tending to shew a change of intention. True, it is in the 
power of Him, in whose hands are the hearts of his crea- 
tures, to effect this change in the twinkling of an eye, and 
He alone can know with certainty whether it hath or hath 
not been made. But men, fallible men, obliged to judge of 
human motives, and yet having no means of judging but by 
external indications, are compelled to pronounce the unlaw- 
ful deed the consequence of the wicked purpose, unless there 
be some evidence, which their understandings can discern, 
that such purpose had been relinquished. In the case before 
us there is one thing, which we can pronounce with certain- 
ty. If the prisoner did go to the place, where he killed the 
deceased, with intent to kill him; and so the jury have found, 
and so in our opinion they were warranted to find, there was 
no evidence, however slight, shewing, or tending to shew, 
that this intention was abandoned, before the act was done. 
The decision of this court must be certified to the Superior 
Court of Wake, with directions to proceed to judgment and 
sentence of death against the prisoner, agreeably thereto, and 
the laws of this State. 


Dantet, Judge, delivered a dissentient opinion as follows: 

The Judge charged the jury that “if they could collect 
the fact, that the deceased was the object of the threat de- 
posed to by P. Mangum, and that the prisoner went to the 
shop, with an intention to provoke a quarrel with the deceas- 
ed, in order to gratify his avowed vengeance, then the killing 
was murder, notwithstanding the facts proved by Pollard.” 
This part of the charge is particularly objected to by the 
prisoner’s counsel. He says that there was no evidence in 























OF NORTH CAROLINA. 





the case, which tended to shew the court and jury, that the Dec. 1840 
prisoner sought a provocation to be given him by the deceas- — 


ed, that he might have a pretext to fire on him as he did, 
and that the judge should have told the jury, that there was 
no e: idence in the case to support that position taken by the 
Attorney General. He contends that the cause or motive, 
that prompted the fire, should have been distinctly left to be 
found by the jury, with instructions from the court, that, if 
the cause was the next immediate provocation given by the 
deceased, by dragging the prisoner throuzh the rooms and 
kicking him out of doors, then it was only a case of man- 
slaughter; but, if the cause of the fire was upon a former 
grudge, then it was murder. 

One reasonable creature killing another human being, with 
malice aforethought, is the legal defini:ion of murder. But 
for any assault, made with violence or circumstances of indig- 
nity upon a man’s person,-as by pulling by the nose, if it be re- 
sented immediately by the death of the aggressor, and if it ap- 
pear that the party acted in the heat of blood upon the provoca- 
tion, this will reduce the crime to manslaughter. 1 East. 
P. C. 233. Kel. 135, 4 Blac. 191. Such a provocation, the 
law presumes, might, in human frailty, heat the blood to a 
proportionable degree of resentment, and keep it boiling to 
the moment of the fact; so that the party may rather be con- 
sidered as having acted upon a temporary suspension of rea- 
sou, than from any deliberate malicious motive. 1 East: P. 
C. 258. In case of a legal provocation, strictly so considered, 
the heat of blood will extenuate the guilt of the party, acting 
under its adequate influence, even though he make use of a 
deadly weapon, 1 East. P. C. 258. It is admitted in the case 
before us, that the provocation given by the deceased, next 
immediately before the pistol was fired, (as deposed to by 
Pollard,) would, if trae and standing alone, have reduced 
the killing to manslaughter. It is contended for the State, 
that the evidence of the witness Mangum and the subse- 
quent killing of Beasley by the prisoner, was strong and 
sufficient presumptive evidence of aforethought malice a- 
gainst the deceased. I admit that it was sufficient evidence 
to go to the jury upon that point. But the question still re- 
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Dec. 1840 turns, did the prisoner fire by force of the promptings of that 
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~— aforethought malice, or was he moved to fire by the provo- 


cation, just then received? Malice aforethought is the result 
of deliberation; if the prisoner fired, when his blood was 
boiling by the provocation, when he was under a brevis fu- 
ror, and as it were without reason, the presumption arises that 
the act was done from the impulse of immediate anger and 
excitement. If so, it negatives the charge that it was done 
by the promptings of the aforethought malice. The jury 
might find a locus penitentia, or a cesser of the former 
grudge, and that the killing was the rusult of the brevis fu- 
ror, which the prisoner was thrown into by the immediate 
provocation. If. A. has malice against B. and intends to 
murder him, at a time when he can conveniently do it, B., 
ignorant of the design, but for some illegal cause or other, 
sets upon A. with such violence, that it becomes absolutely 
necessary for him to kill B. to save his own life; is this mur- 
der in A., because there was proof that, sometime before, he 
had malice against B.? I should suppose not; and the jury, 
I think, would be left to say that the death blow was given 
under the immediate and natural impulse of A. to save his 
own life, and therefore excusable homicide. So likewise, in 
the case just supposed, if B. assault A. by taking him by the 
collar, and forcibly drag him through two rooms, and then 
kick him out of the door in the presence of company, and 
A. instantly fires a pistol and kills B., are the jury compell- 
ed to say this is murder, because of the antecedent grudge? 
Can they not say, if they believe the truth to be so, that A. 
was induced to fire, from the immediate anger or brevis fu- 
ror, into which he was thrown from the provocation just be- 
fore received, and that it was manslaughter? It seems to me 
that the jury would be at liberty so to find, and that they 
ought so to find, unless it “clearly appeared” that the pri- 
soner killed under the former malice. The case of the 
Queen v. Kirkham, 34 Eng. C. L. R. 318, so far from be- - 
ing authority against this position, is a case, as it seems to 
me, in favor of it. The Reporters (Carrington and Payne) 
give the substance of the case thus: “In order to reduce the 
killing of a person to manslaughter, there must not only be 
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a sufficient provocation, but the jury must be satisfied that Dec. 1840 
the fatal blow was given in consequence of that provocation. 
If A. had formed a deliberate design to kill B.,and, afterthis, ~"y” 
they meet and have a quarrel, and many blows pass, and A. Johnson. 
kills B., this will be murder, if the jury are of the opinion 

that the death was in consequence of the previous malice, 

and not of the sudden provocation.” What would the crime 

be, if the jury should be of the opinion that the death was in 
consequence of the sudden provocation, and not of the ante- 
cedent malice? I answer, only manslaughter. And then is 

it not a question for the jury to decide, whether the death- 

blow was inflicted in consequence of the previous malice or 

in consequence of the sudden provocation? It seems to me 

that it is. “In every case, where the point turneth upon the 
question, whether the homicide was committed wilfully and 
maliciously, or under circumstances justifying, excusing or 

( alleviating, the matter of fact is the proper and only province 

of the jury.” Foster’s C. L. 255. In the case of the Queen 

v. Kirkham, Judge Cotertpce begins his charge to the ju- 

ry, by shewing the distinction between the crime of murder 

by malice implied in law, from death happening by the use 

of a deadly weapon, where no provocation had been given, 

and the crime of manslaughter, where death is inflicted by 

a deadly weapon, but where a sufficient provocation had been 

given at the time. He says, that, in the first case, the slayer 

is cool and must be taken to have malice; in the other, he 

has not malice, if he acted upon the provocation. He then 

; proceeds to say, “If a person has received a blow, and, in 

the consequent irritation, immediately inflicts a wound that 
occasions death, that will be manslaughter. But the slayer 

shall not be allowed to make this blow a cloak for what he 

does; and, therefore, though there has been an actual quar- 

rel, and the deceased shall have given a number of blows, 

yet ifthe party inflict the wound, not in consequence of those 
blows, but in consequence of previous malice, all the blows 

will go for nothing. So, in the present case, if there was a 

stab given in consequence of a grudge, entertained a day or 

two before, all that passed between these parties at the very 

time must go for nothing, for the simple reason that the blows 
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Dec. 1840 were not the cause of the crime.” The Reporters then make 
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Judge CoLEerrpceE to say to the jury, “So that if you believe, 
on the Monday or Wednesday before, the prisoner used the 
threats that have been sworn to, deliberately, then all the 
quarrel and the wrestling may be entirely dismissed from 
your consideration.” The English Reporter or the printer 
must, in the last quoted part of the charge of the Judge, 
have omitted these words: “ if the prisoner had killed his 
sen with the knife, in consequence of those previous threats 
deliberately mace.” If the omission, which I contend is 
made in the report, be not supplied in some way, then 
the report of the case makes Judge CoLeripGE contradict 
himself; for his remarks, just before made, had left the jury 
to understand, that if the fatal stroke was given from imme- 
diate provocation, which the blows given by the deceased 
had produced, it would be but a case of manslaughter, not- 
withstanding the antecedent grudge. In this way, the opin- 
ion of Judge CoLeRipcE will correspond with what is said 
to be the Jaw by Mr. East in his Pleas of the Crown 224, 
and other writers. Mr. East says: “when fresh provocation 
intervenes between preconceived malice and the death, it 
ought clearly to appear that the killing was upon the ante- 
cedent malice; which may be difficult to shew satisfactorily, 
if the new provocation was a grievous one.” “In such ca- 
ses,” says Hawkins, “it shall not be presumed they fought 
on the old grudge, unless it appear by the whole circum- 
stances of the fact.” That Baron Cowyns understood Hale 
to hold the law to be the same way is to be seen, 4 Com. 
Dig. (Justices) M. 16. “Though there was former malice, 
if they were reconciled and quarrel upon a new occasion. 
So if they fight upon malice and are parted, and afterwards 
fight upon a sudden, it is but manslaughter in each 
case.” He cites Haie’s P. C. 49, for both positions. In 
such a case, it seems to me, the jury are at liberty to say 
there was a cesser of the previous malicious intent, and that 
the presumption was, that the act flowed from a new and a 
different cause; and if the act flowed from the violent pro- 
vocation immediately given, it could not flow from the an- 
tecedent malice: therefore the killing could not be murder, 
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for it lacked the necessary ingredient to constitute that Dec. 1840 
erime, viz: killing with malice aforethought, or by the <i)” 
promptings of aforethought malice. Notwiihstanding,Iad- y 
mit that the presumption may be repelled; and if the jury Johnson. 
were satisfied that the killing was upon the antecedent mal- 
ice, it would be murder. 1 East. 232—1 Hale P. C. 452. 
The law, as I have here stated it to be, was so understood 
by the Judge and the counsel, both for the State and the 
Prisoner. 

To get clear of what seemed to be the recent provocation, 
the counsel for the State insisted, that the prisoner sought 
what was done by the deceased, as a pretext or cloak to fire 
upon him and killhim. We are now called upon to review 
the charge of the Judge upon this particular point in the 
case, under all the facts that had been proved by the two 
witnesses, Manguin and Pollard. Whether the prisoner 
sought a provocation to be given by Beasley, that he might 
kill him, was the turning point of life or death in this case. 
Where is the evidence that the prisoner went to the shop 
with that view, or that he sought a provocation to kill him? 
They never before had even angry words; the shop was a 
tippling shop, and belonged in part to the prisoner’s father; 
the prisoner loved ardent spirits; was it not natural, then, 
that he should go there to gratify his propensity for drink? 
The prisoner’s being at the shop that night is, then, reasona- 
bly and naturally accounted for. Whatnext? The prison- 
er and O’Bryan quarrel; who began the quarrel is not stated. 
Is it remarkable that a man, who was in drink at dinner 
time and in a tippling shop at night, should be in a quarrel 
with another man in the same shop? It is well known to 
be a frequent occurrence; therefore there is nothing, as it 
seems to me, in this circumstance. What next? The de- 
ceased, the keeper of the shop, tells the prisoner to behave 
himself; the prisoner says “‘do you take it up?” Is there 
any thing remarkable in the fact of a man in a passion, in a 
war of words with another person, being thus accosted, mak- 
ing just such an answer? I think not. The deceased and the 
prisoner quarrel for some time; afterwards, the prisoner said 
he would go to bed; the deceased said he should not; the 
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Dec. 1840 prisoner said it was hard he could not go to bed in his fa- 
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ther’s house, (Ragan, the part owner of the house, there and 
making no objection;) he took a candle and attempted to go 
up stairs, where there was a bed; the deceased, without any 
notice to the prisoner to leave the house, illegally takes him 
by the collar, drags him through two rooms and kicks him 
out of doors, and instantly the prisoner fired the pistol. And 
these slight circumstances are left by the court to the jury, 
to find the life or death fact, that the prisoner went to the 
shop that night with the design to seek a provocation to 
kill a man, that he never before had an angry word with. 
It seems to me that all these things, taken together, do not 
raise any, or at most, but a very slight presumption of the fact 
sought to be established, viz: that the prisoner sought a pro- 
vocation, as a pretext to kill Beasley. I admit that a man 
may be found guilty of murder upon presumptive evidence. 
But the presumption must be strong and cogent, not leaving 
on the mind a rational doubt to the contrary. If the pre- 
sumption of a material fact be slight, as I think it was in 
this case, it availeth nothing; it is mo evidence in a life and 
death case, and the Judge should have so informed the jury. 
He did not; but he left the jury to find a fact, which would 
raise the crime from manslaughter to murder, upon circum- 
stances which the law pronounces to be no evidence to prove 
that fact. The words made use of by the prisoner, after he 
had fired the pistol, in my mind, weigh nothing. They 
were or might be the ebullitions of a vulgar mind, made in 
the moment of anger and great exasperation from the recent 
provocation. 

' T think there should be a new trial. 


Per Curiam. Judgment of the Superior Court affirmed. 











MEMORANDUM. 


At the session of the General Assembly 1840-1841, the 
Honorable Wi1ii14M H. Battie, who had been temporari- 
ly appointed by the Governor and Council, was elected a 
Judge of the Superior Courts of Law and Equity. 

At the same session, Matruias E. Manty, Esquire, was 
elected a Judge of the Superior Courts of Law and Equity 
in the place of the Honorable Edward Hall, whose commis- 
sion had expired. 

At the same session, Hugh McQueen, Esquire, was elect- | 
ed Attorney General in the place of John R. J. Daniel, Es- 
quire, whose commission had expired. 





